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PREFACE. 



That half a century should have elapsed since 
Savigny's great work on the Roman System of Law, 
the most remarkable monument, as it has been justly 
said, of his learning and genius, was first published in 
Germany, without a complete translation in English 
having appeared, is scarcely, I think, creditable to us 
as a nation. A translation of the first volume has, 
indeed, been published by Mr. Holloway, a learned 
Judge of the Madras High Court, who has since retired 
from the service ; and the eighth volume, which forms a 
complete treatise in itself on Private International Law, 
has been admirably translated by Mr. Guthrie, an Ad- 
vocate of the Scotch Bar, and published by Messrs. 
Clark & Co., Law Publishers, Edinburgh. But the 
intermediate volumes still lie clothed in their original 
language, unknown to and unconsulted by far the great 
majority of English lawyers and law students. It is 
perhaps beyond the reach ot any single person to un- 
dertake the task of translating all the remaining six 
volumes, but the translation of a single volume is a less 
ambitious labour ; and in these days, when the study of 
Roman Law has revived in England, an effort at least 
seems to be called for to render the greatest and most 
systematic Work which has ever been written on the 
subject more accessible to English students than it is at 
present. 

a 2 
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iv Preface. 

I have accordingly ventured to prepare a translation of 
the second volume of the German work, which treats of 
Persons as the Subjects of Jural Relations, and which I 
now offer to the profession. In one sense, this volume, 
treating as it does of a subject which, for the most part, 
only possesses a historical interest for us, is the driest 
and most technical of any of the sister volumes, and 
consequently affords less inducements to a translator to 
persevere in his task. But at the same time it deals 
comprehensively with a branch of the Roman Law 
which must be thoroughly understood before anyone 
can hope to acquire a proper knowledge of the other 
doctrines of that System of Law, which is now rightly 
regarded as a necessary part of a proper legal educa- 
tion. The volume is also important as containing an 
exhaustive discussion of many interesting questions 
touching the Constitution and Rights of Juristical 
Persons, including the Fiscus, which still possess a 
practical interest for the Modem reader. 

Of the merits or demerits of the translation my readers 
must, of course, judge; but I can honestly say that I 
have spared no pains or labour to make it accurate. 
Translating, however, as I was with the main object 
of -making the volume accessible to students, I have 
striven, above all things, to produce a faithful transla- 
tion, and I have, for this reason, not so much studied 
style and elegance of expression as to convey the mean- 
ing of my author as literally as possible into English. 
Fidelity to the original is what, in fact, I have through- 
out aimed at, and if my English version is at times 
crude or obscure, it is due in a great measure to my 
anxiety to be literal, for I did not deem it within my 
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Preface. 

province, as it was certainly beyond my ability, to 
attempt to re-write my author, or to alter his language. 

At the same time 1 am quite sensible that, despite the 
utmost care, there are imperfections and shortcomings 
in the translation, for which I can only crave the indul- 
gence of my readers. Written in the farthest province 
of India, where libraries of reference are few, and com- 
posed for the most part of cast-off Novels, a few military 
and scientific books, with an old history or two, and in 
odd moments of leisure snatched from the engrossing 
claims of an arduous profession, it would be surprising 
if the work were altogether free from errors. But 1 
haye at least tried to accomplish the task I undertook 
to the best of my ability ; and if I have succeeded in 
contributing something towards making the greatest 
Jurist of modern times better known than he is at pre- 
sent to English students of Law, 1 will be satisfied. 



W. H. R. 



Uh Dtctmbtr, i88j. 
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CORRIGENDA. 



Page 48, for “ the Emancipation and Adoption of a strange child was regarded 
as a cap. dem.,’* read, «Emancipation and the Adoptiou of a 
strange child were regarded as cap. dem." 

„ 71, note (a) ,/or '* the text containing the Edict/' read, 11 the preserved 

text of the Edict." 

„ 76, note (f), for “ a single Action was permitted in each case/' read , 
“ particular Actions were permitted in any case." 

„ 76, second line from top, for <* misrepresentation/ 1 read , “ dcfccc- 
meat." 

„ 9 a, note (m),for u vi may to some extent be perpetrated against/' 
read , “ something may be perpetrated vi against." 

1» *93» eighth line from top ,for "Decueae," read, " Decueiae." 

„ aai, last lin e,/or « the agreeing members," read , « some members." 

„ 240, ninth line from bottom, /or " those Laws," read , «• these Laws." 
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CHAPTER SECOND 



PERSONS AS THE SUBJECTS OF JURAL 
RELATIONS. 



Section 6o. 

Natural yural Capacity and its positive modifications. 

Every Jural Relation consists in the relation of one person to 
another person. The first essential element of that relation 
which requires a closer consideration, is the nature of the per- 
sons whose reciprocal relation is capable of producing it. The 
question, therefore, which has immediately to be answered is 
this, who can be the Bearer or Subject of a Jural Relation? 
This question concerns the possible Possession of rights, or 
the Jural Capacity, not the possible Acquisition of such 
rights, or the Capacity of action, which will be considered in 
a subsequent volume (§ 106). 

In the Jural Relation, however, a determinate person stands 
at times in relation to another similarly determinate individual 
nerson, and at other times indifferently to all other men (§ 58). 
The scope of the present inquiry only deals with determinate 
persons in the relations of Law, since in regard to the purely 
negative relation, in which All stands opposed to the Individual, 
for example to an Owner, every one is regarded as capable. 

All Law exists for the sake of the moral freedom indwelling 
in every individual Man (§4, 9, 52) (a). Therefore the original 
•dea of a Person, or of the Subject of a Right, must coincide 

(a) L. 2 de statu ham. (1, 5) “ CUM lOirux hominum causa omne Jus con- 
titUtUMSIT ; P&1MO UK PK&SONAKUU STATU . . . DICKMUS.” 

R. li 
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2 § 6o. Natural Jural Capacity . 

with the idea of Man, and this original identity of both ideas 
may be expressed by the following Formula : — Every individual 
Man, and only the individual Man, is Jurally capable. 

Nevertheless this original idea of a person may undergo a two- 
fold modification by Positive Law, as already indicated in the 
above Formula, by being restricted or expanded. A Jural Capa- 
city may, for instance, in the first place, be either wholly or par- 
tially denied to many individual Men ; it may, in the second 
place, be transferred to something external to the individual 
Man, and thus a Juristical Person may by this means be arti- 
ficially created. 

The present volume must then first of all settle the limits 
of the Person conceived according to the original or natural 
idea, next it must specify the twofold modifications by which 
this natural idea has been developed in our Positive Law. In 
conclusion there will still remain to be mentioned the different 
modes in which single Jural Relations may enter into combina- 
tion with determinate Persons. 
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Section 6i. 

Limits of the Natural Jural Capacity . 

I. —Beginning. 

The beginning of the natural Jural Capacity is conditioned 
by birth, that is to say, by the complete separation of a living 
Being from the Mother. 

This beginning will at present be considered by us in its most 
important relation, namely, as a condition giving rise to the Jural 
Capacity for the newly-born Being itself. The most remarkable 
applications in which this beginning shows itself immediately 
active in Private Law, even when Life directly afterwards again 
ceases to exist, are these: — i. An earlier Testament of the Father 
is vitiated by the birth of a Child for whom it contained no pro- } 
vision ; 2. The Intestate Succession of the Father, who died before 
the birth of a Child, is acquired by the Child at the moment 
of birth. In consideration of these two effects, it is particularly 
necessary to carefully distinguish an actually completed Birth 
from the mere semblance of one. Other juristical consequences 
will rarely arise for the newly-born Child at this first moment of 
its existence, but rather at some later period when its genuine 
human existence is no longer open to doubt. It was not, how- 
ever, merely for the sake of the Jural Capacity of the Child that 
the distinction between a real and a simulated Birth was of im- 
portance in the early Roman law, but also in the interests of the 
Mother, to whom many important advantages might arise from 
the birth of children, and in a twofold manner: partly because 
she was on that account more favourably treated than was other- 
wise permitted by the general rules of Law (0), and partly be- 
cause she was freed from a disability contrary to the rules of the 
Common Law. 



(a) Here therefore the notion of jus singulare comes into operation (} 16). 

B 2 
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4 § 6i. The Beginning of Jural Capacity . 

We may call the former a reward for producing Children, but 
the latter a freedom from the penalties attaching to Sterility. 
The following are examples of the former : — 

Firstly . — The hereditas in the property of the children 
according to the Sc. Tertullianum : this was a privilege 
against the hitherto prevailing rule of Intestate Succession, 
which the Mother could only obtain if she had given birth to 
three children (a Freed- woman four) (3). 

Secondly . — The acquisition of the civitas for every Latina 
who had given birth to three children (c). Finally , freedom from 
Tutelage, under which all women, by reason of their sex, were 
otherwise obliged to remain ( d ). The important rule, according 
to which women by the birth of three or four children (three in 
the case of Freeborn women and four in that of Freed-women,) 
acquired the right of Testamentary Succession, was regarded as 
an exemption from a penalty — the incapacity which was thereby 
removed being the penalty; since, prior to the Lex Julia, the 
capacity of women in this respect had been subjected, according 
to the rules of the Common Law, to no restrictions. It might 
be supposed that the idea of true Birth would everywhere be 
the same, without discrimination of these effects, which were 
connected with it. But this was not the fact : uniformity was 
less closely admitted in regard to exemption from penalties, 
than with respect to rewards, or the personal Jural Capacity of 
the Child : doubtless because those penalties were everywhere 
regarded as something odious, for which reason it was always 



(b) } 2, 4J de Sc. Tertull. (3, 3); Paulus, IV. 9, } l.l 

(<■) Ulpian, in. § 1, in accordance with a Senatus-consultum. 

(</) Gaius, 1. § 194, 195 ; Ulpian, xxix. $ 3. Many cases of such rewards 
and exemption from penalties cannot be suitably mentioned here, because 
they presuppose that the Child either still lives, or at least had lived for some 
time, in which cases the need of distinguishing between a genuine and simu- 
lated Birth does not arise. Compare pr. J . de excus . (1, 25); Ulpian, III. 
§ 3; xv.; xvi. $ 1. Therefore in regard to the Father this question only 
occurs in rare instances, and has by no means the same importance as it has 
in regard to the Mother. Such an instance (in regard to the Father) is found 
in Ulpian, xv. “Et quattdoque liberos habuerint t ejusdem partis PRO- 

PRIETATEM.” 
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§ 6i. The Beginning of Jural Capacity . 5 

sought to restrict them within as narrow limits as the words of 
the law alone would permit. 

After this preliminary discussion it is now possible to reduce 
the idea of true Birth above stated to its elements. To it 
belongs: — (i) Separation from the Mother, (2) Complete sepa- 
ration, (3) Vitality of the nasciturus after complete separation, 
and (4) A human nature. 

1. The Child must have been separated from the Mother, and 
therefore must have existed apart from her. The means em- 
ployed for this separation were of no consequence, and hence an 
artificial, forcibly produced Birth was not juristically distin- 
guished from a natural one (e). Indeed, for this reason, a law 
of the ancient Kings expressly prescribed that in the event of 



(f) As regards the right of the Child thus bom there is absolutely no doubt. 
L. \2 pr. de liberis (28, 2) “ Quod dicitur filium natum rumi'ERE testa- 

MENTUM, NATUM ACCll’E ETSI EXSKCTO VENTRE EDITUS SIT : HUM et hie 

rump it testamentum , Scilicet si nascatur in potest ate.” L. 6 pr. de 
inoff. (5, 2) ; L. 1, { 5 ad Sc. Tertull. (38, 17).« But was such a Child also 
reckoned for the benefit of the Mother ? Ulpian answers the question affir- 
matively L. 141 de V. S. (50, 16) 14 Etiam ea mulier, cum moreretur, 

CREDITUR FILIUM HABERE, QUAE EXCISO UTERO EUERE POSSIT.” Paulus 

negatives it L. 132, $ 1 de V. S. “ Falsum est kam peperissk, cui 
Mortuae filius exsectus est.” Probably Ulpian is speaking of the appli- 
cation of penalties, e. g. if a mother of two children entered upon a Testa- 
mentary Succession, and after her death a third child was cut open from her 
body and brought into the world, she was then deemed to be the mother of 
three children, and her entry on the Succession was recognized as valid. 
Paulus on the other hand is speaking of the case of a reward, e. g. a Latina 
who at her death had two children, could not by a posthumous birth be deemed 
to have acquired the civitas by three children : she could therefore leave no 
heir. More forced, but still not absolutely inadmissible, appears to me the 
combination of L. 141, cit. with L. 51, { 1 de leg . (2, 31), and L. 61 de cond. 
(35, 1). Conf. generally SchultiNg, notab ad Digesta, in L. 141 cit. 
In the explanation of the here cited and other similar passages from the Pan- 
dects, undue weight has been attached to the circumstance that they were 
taken from a Commentary on the Lex Julia, and for this reason it has con- 
stantly been assumed that they must refer to a case mentioned in that Law, 
which it was thereupon sought to discover. This view, however, must be 
rejected upon two grounds ; firstly , because our knowledge of the contents of 
the Lex Julia is very defective, and secondly , because the old Commentator 
might very well discuss other kindred cases along with a rule of the Lex 
Julia. 
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6 § 6i. The Beginning of Jural Capacity . 

the death of a pregnant woman, her body should be opened in 
order, if possible, to save the life of the Child (/). 

2. The separation must have been a complete one (g). 

3. The Being thus born must have lived after separation (A). 
If, therefore, during a protracted Birth the Child showed signs 
of Vitality, but died before it had actually existed apart from the 
Mother, it never acquired a Jural Capacity. Still less was it 
deemed to have acquired such a Capacity, if it had died before 
the commencement of Birth, whether by reason of premature 
Birth (ahortus) (1 ), or, of having died in the mother’s womb, 
although the full period of gestation may have elapsed (/')• It is 
immaterial by what signs the fact of Vitality may be placed 
beyond doubt. Many of the early Jurists asserted that it was 
necessary for the Child to have screamed, but Justinian expressly 
rejected this opinion (/). The duration of Vitality is also im- 
material, and hence a Child that has died immediately after birth 
is nevertheless deemed to have acquired Jural Capacity (m). 

4. Lastly, a Being thus bom in a living condition, in order to 



(/) L. 2 de mortuo infer . (II, 8). 

(g) L. 3, C. de posthumis (6, 29) “ Perfecte natus ... ad ORBEM totus 
process it.” 

(A) L. 3, C. de posthumis (6, 29) 44 vivus . . . natus est.” Paulus IV. 9, 
§ 1 “vivus pariant.” In this last text there is no question of the Jural 
Capacity of the Child, but only of a reward for the Mother. 

(l) L. 2, C. de posthumis (6, 29) 44 UXORIS abortu TI£ ST AM ENT UM MARIT1 
NON SOLVI.” 

(k) L. 129 de V. S. (50, 16) 44 Qui mortui tiascuntur , NEQUE NATI, NEQUB 
PROCRKATI V1DENTUR : QUIA NUNQUAM LIBERI APPELLAR 1 POTUBRUNT.” 
This proposition is certainly true as regards the Child's own Jural Capacity, 
and likewise also with respect to the rewards of the Mother, e. g. the right of 
Succession according to the Sc. Tertullianum . Paulus, IV. 9, j 1. Con- 
cerning which of these cases the Jurist intended to speak cannot be deter- 
mined, since the title of the text (Paulus, lib. 1. ad L . Jut. ct Pap.) affords 
no certain clue. (Note (*).) On the other hand the proposition was certainly 
not admitted in regard to the penalties of Childlessness, which will be made 
perfectly clear below in treating of the requirement of Human Nature on the 
part of the Child. Note (s). 

(/) L. 3, C. de posthumis (6, 29). 

(m) L. 3, C. de posthumis (6, 29) 44 LlCET ILLICO POSTQUAM IN TRRRA 
CECIDIT, VEL IN MANIBUS OBSTETRICIS DECESS1T." L. 2, C. eod. 
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be Jurally capable, was required to have a Human Nature, which 
was only admitted in a human form. The Romans expressed 
this thus : “ it must not be a monstrum or a prodigium.” This 
requirement was necessary for the Jural Capacity of the Child 
and for rewards, but not for the avoidance of penalties. By 
observing this distinction the apparent contradictions in our Law 
Sources are removed. This rule is very clearly expressed in 
regard to Jural Capacity (/*), and likewise also with respect to 
one of the most important cases of rewards, the Sc. Tertullia- 
num ( o ). It must, however, be added that mere deviations from 
the ordinary human form, e.g. too many members, or too few, 
produce no impediment (/). The actual limits of the human 
form are not prescribed by these regulations, but, by the analogy 
of a provision occurring elsewhere, they may be said to consist 
in this, that the Head must bear a human shape (< q ). 

On the other hand, as regards the avoidance of penalties, a 
more favourable interpretation was admitted for the benefit of 
the Mother, and even a Monstrosity might here be reckoned, 
because the Mother herself is innocent in the matter (r). Accord- 



(n) L. 3, C. de posthumis (6, 29) “ Ad nullum dkclinans monstrum 

VEL PRODIGIUM.” 

(o) Paulus, IV. 9, § 3; L. 14 de statu hom. (1, 5) from Paulus, lib. 4 
Sentent. The latter passage is therefore identical with the former ; but the 
text inserted in the Pandects did not probably maintain its original practical 
sense, and is rather to be understood in the sense of the Justinian Law as 
referring to the Jural capacity of the Child. 

(p) Too many members. Paulus, iv. 9, § 3 ; L. 14 dt statu ham. (1, 5). 
Too few members. L. 12, § I, d* liberis (28, 2) “Si non integrum animal 

EDITUM SIT, CUM SPIRITU TAM EM, AN ADHUC TESTAMENTUM RUMPAT ? Et 
hoc tamen Rumpit.” The expression Ostentu M embraces this case as well 
as that of a monstrum. L. 38 de V. S. (50, 16). 

(?) L. 44 pr.derelig. (II, 7) “Cum IN DIVERSIS LOCIS SEPULTUM EST, 
UTERQUE QUIDEM LOCUS RELIGIOSUS NON FIT, QUIA UNA SEPULTURA PLURA 
SEPULCHRA EFFICERE NON POTEST: MIHI AUTEM VIDETUR, ILLUM RKJLI» 
GIOSUM ESSE, UBI, QUOD EST PRINCIPALE, CONDITUM EST, id est caput , 
cujus imago fit, unde cognoscimur.” 

(r) L. 135 de V. S. (50, 16) ; Ulpian, lib. 4 ad L. Jul. et Pap . “ Et mag is 
est , UT H AC QUOQUE parentibus prosint % NEC ENIM EST QUOD KIS IMPUTETUR, 
QUAE, QUAL 1 TER POTUERUNT, STATUTIS OBTEMPERAVERUNT, NEQUE ID, 
QUOD FATALITER ACCESSIT, MATRI DAMNUM INJUNGERE DEBET.” By the 
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in g to the same principle, and in fact from the similarity of the 
case, it is not to be doubted that even a Child bom dead should 
be computed for the same object (s). 

These four conditions of natural Jural Capacity are the only 
ones which can be asserted according to our Positive Law. Our 
lawyers have, however, frequently added a fifth, the Capacity op 
Living or Vitality. They meant by this that a Child who 
was bom alive, but more prematurely than usual, had no Jural 
Capacity if it died directly .after birth, and if the cause of death 
was its immature condition, which rendered a longer continuance 
of life impossible. But this assertion has no real basis, and a 
complete Jural Capacity must be ascribed to every Child who is 
bom alive, without reference to death perhaps having very soon 
followed, or to the cause of this untimely death (/). 



word prosint therefore is to be understood : ad legum poenas kv it an das. 
This most natural solution of the apparent contradiction has long since been 
recognized. Eckhard, Hermeneut. S. 199, ibique Walch. 

(s) See also note (£). In like manner for the avoidance of penalties the 
birth of three children at one time was allowed (L. 137 de V. S. ; Paulus, 
lib. 2 ad Jul. et Pap.) t whilst according to the Sc. Tertullianum only the 
birth of children at three different times could enure for the benefit of the 
Mother. Paulus, iv. 9, § 1, 2, 8. 

(t) This disputed question is copiously discussed in Appendix III. 



Digitized by v^ooQle 





§ 62. The Beginning of Jural Capacity . 



9 



Section 62. 

Limits of the natural Jural Capacity . 

I . — Beginning — ( Continuation ). 

The natural beginning of Jural Capacity has been determined 
down to the point of time of a completed Birth. A not incon- 
siderable period, however, precedes this point, in which the 
Child undoubtedly has Vitality, not indeed self-existent, but 
dependent and closely bound up with the life of the Mother. 
What is the true juristical mode of treatings this preparatory life ? 
Many passages of the Roman law declare quite distinctly that a 
Child in this condition is still not a Human Being ; it has no 
existence of its own, but must be considered as a portion of the 
maternal body (0). Other passages on the contrary place such 
a Child in the same position as one actually bom ( b ). A closer 
determination of this last proposition will at once remove the 
appearance of contradiction, which arises from the expression of 
the two rules just mentioned. 

The first rule expresses properly the true relation of the 
present time ; the second embodies a mere fiction, which is only 
applicable to Jural relations of a completely special and restricted 
character. If, therefore, a general question were propounded as 
to the Jural Capacity of an unborn Child, it must be absolutely 
denied, because such a Child can neither have Property, nor 



(0) L. 9, } i ad L. Fate . (35, 2) 44 Partus nondum rditus homo non 
rkctr FUISSK DiciTUR L. 1, f 1 de inspic. ventre (25, 4) “Partus enim, 
ANTEQUAM KDATUR, MULIBRIS PORTIO KST, VKL VISCKRUM.” 

(*) L. 36 de statu hom . (1, 5) 44 Qui in utero sunt, in toto pknk jure 

CIVILI INTELLIGUNTUR IN RERUM NATURA ESSE 5” L. 23I de V. S. (50, l6) 
44 Quod dicimus, sum, gut nasci speratur, pro superstite esse , tunc verum 
EST, CUM DB IPSIUS JURE QUABRITUR: AUIS AUTEM NON PRODBST NISI 

natus.** The Modems express this thus .-—Nasciturus habetur pro 

NATO. 
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Credits, nor Debts : since, therefore, a Child in this condition is 
not a Person, who needed and was susceptible of representation, 
it cannot for the same reason have a Tuto** and cannot itself be 
called a Pupil (f). The fiction on the other hand exhibits a pro- 
vident care for the pre-existing real life of the Child, and this in 
a twofold manner : partly by institutions whereby this life will 
meanwhile be protected from destruction ; partly by the attribu- 
tion of rights, upon which the child can immediately enter on 
Birth. This fiction is therefore universally restricted for the 
benefit of the Child, and no one else ought to be permitted to 
employ it for his own purposes (d). 

Institutions for the protection of life appertain partly to the 
Criminal Law, and partly to Police Administration. Criminal 
penalties were threatened as well against the Mother of the child, 
who had destroyed its life before birth (*), as against the stranger 
who had aided her in the act (/). To the Police institutions for 
the preservation of life belonged the Regal Law, which pre- 
scribed the opening of the body of a woman, who had died during 
pregnancy, with the view of delivering the Child (g ) ; also the 
later Ordinances, according to which the execution and even the 
torturing of a pregnant woman, were to be deferred till after her 
confinement ( h ). 

More important, however, for our purpose is the consideration 



(c) L. 161 de V, S, (50, 16) “Non est pupillus qui in utero kst; 
L. 20 pr. de tutor , et curat , (26, 5) “ Vkntri tutor a magistratuius 
POPUL i Romani dari non potest, curator potest : nam de curatork 

CONSTITUENT ED1CTO COMPREHENSUM EST.” 

(d) L. 231 de V S, (note (&) ) ; L. 7 de statu hotn, (1, 5) 11 Qui IN UTERO 
EST, PER1NDR AC SI IN REBUS HUMANIS ESSET, CUSTOD1TUR, QUOT1ES DB 
COMMODIS IPS1US PARTUS AGITUR : QUAMQUAM ALII, ANTEQUAM NASCATUR, 
nkquaquam prosit.” If, therefore, a woman had two children, and after 
becoming again pregnant lost one of them, she could not inherit ex Sc, Ter • 
tuUiano t which she might have done if she had been permitted to count the 
unborn child. 

(e) L. 4 de extr, crim, (47, 11) ; L. 8 ad L, Com, de sicar, (48, 8) ; L. 39 
de poenis (48, 19). 

(/) L. 38, $ 5 de poenis (48, 19). 

(g) L. 2 de mortuo inferendo (ll, 8). 

(A ) L. 18 de statu hom, (1, 5) ; L. 3 de poenis (48, 19). 
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shown by the Private Law for the future Man, whereby his rights 
are preserved for him as it were till the time of his birth (f). 
This consideration refers partly to his relation of status, and 
partly to his Right of Inheritance. The status of a Child born 
in lawful wedlock was regulated with reference to the time of 
conception, so that the status applicable to him at that time 
could not be injuriously affected by the modifications which 
might have taken place in the persona of the Father or Mother 
during pregnancy (k ). If, therefore, during this intervening 
period the Mother lost her Freedom or civitas, the Child was 
none the less bom a Roman Citizen and in the Power of its 
Father (/). In like manner the Son of a Senator conceived in 
lawful wedlock had all the Rights which were legally assigned to 
children of Senators, even if his Father had died or had lost his 
dignity before his birth ( m ). On the other hand, the status of 
a Child not conceived in lawful wedlock was to be determined 
with reference to the time of Birth (/*), so that in such a case the 
above principle of preserving rights could not effectually display 
itself. Nevertheless the rule was already early admitted in favour 
of the Child, that the point of time which was most advantageous 
to it was to be adopted in the determination of its relations of 
status, whether this happened to be the time of Conception, or 
of Birth, or of some intermediate point of time (0). 

. That principle (*.*. of preserving rights) is of special import- 
ance in the law of Inheritance. If a Succession opens out 
during pregnancy, which, had the child been bom, would have 
descended to it, the Child's right of Inheritance will be pre- 
served till the time of its birth, and may now be claimed in its 



(i) L. 3 Si pars (5, 4) “ ANTIQUI LIBERO VENTK.I ITA PROSPEXKRUNT, UT 
IN TEMPUS NASCKND 1 OMNIA El JURA INTEGRA RESERVARENT. ” 

(*) Gaius, 1. (} 89, 90 * 

(/) L. 18, 26 de statu horn. (1, 5). 

(m) L. 7, § I de senatoribus (1, 9). 

(«) Gaius, 1. e. 

(0) Pr. J. de ingenuis (1, 4). Thus, for example, if at the time of birth 
the Mother was a Slave, but was free at the time of conception, or even 
during the intervening period, the Child was deemed to be free-born. 
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name (p). This important rule prevails as well for the Civil 
Law as for the Praetorian Law; indeed the Praetor introduced 
for such a case a peculiar bonorum possessio ventris nomine, 
whereby the enjoyment of the Succession was meanwhile as- 
signed to the Mother for her own, and indirectly for that of 
the Child’s, maintenance (f). Since, however, it was at .pre- 
sent uncertain whether one or more children might be bom, 
it was accordingly meanwhile assumed that three children 
might possibly be bom at one time. But this supposition only 
concerned the provisional treatment of those already born, and 
not the Jural Capacity of those as yet unborn: thus if at the 
subsequent birth a fewer or larger number of children were 
brought into the world than had meanwhile been assumed as 
possible, that assumption lost its force, and the Succession 
was divided according to the actual result (r). 

For the protection of these Rights which were preserved for 
the Child, a Curator was specially allotted, because, as shown 
above, a Tutor could not be appointed (s). 



(P) L. 26 de statu horn , (i, 5) ; L. 3 si pars (5, 4) ; L. 7 pr. de reb. dub, 
(34, 5) ; L. 36 de solut. (46, 3). The Father’s right of Patronage was similarly 
treated, though it was not properly an Inheritance but only similar to one. 
L. 26 cit. 

(y) Tit. Dig. De ventre in poss. mittendo et curatore ejus (37, 9). 

(r) L. 3, 4 si pars (5, 4) ; L. 7 pr, de reb, dub, (34, 5) ; L. 36 de solut. 
(46, 3). Roman practice was at length (irmly established upon that equitable 
rule, after it had fluctuated for a long time and had partly been led into error 
by numerous fabulous tales. The circumstance of a woman having given birth 
to five children simultaneously in Hadrian's reign caused the greatest sensation, 
in consequence of which it long remained doubtful whether the assumption 
should be of three or five children. 

(4) L. 20 de tutor, et cur. note (c) ; tit. Dig. de ventre in poss., note (q). 
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Section 63. 

L imits of the natural Jural Capacity . 

II.— End. 

Death, as the limit of natural Jural Capacity, is so purely an 
event occurring in the ordinary course of nature that it does 
not need, like Birth, so close a determination of its elements. 
The difficulty of establishing it by proof has, however, induced 
some positive rules of law to be framed on the subject. 

This difficulty is most frequently felt in the course of san- 
guinary wars, and in modem times the laws of particular 
countries have prescribed express rules concerning it. The 
Roman Law contained no provisions on the subject, nor has 
any supplementary Custom been introduced into our Common 
Law for this special case. 

Apart, however, from this case, and therefore without any 
reference to peace or war, the question may arise whether a 
person unheard of, that is to say such an one of whose existence 
no intelligence has been received in his last known place of 
residence for a considerable time, is really still alive. Even 
in this more general form the question does not occur in the 
Roman Law, but in point of fact a Customary Law has sprung 
up with regard to it which has been generally recognised for 
many centuries past. The Death of the person unheard of is 
presumed, for instance, upon proof that seventy years have 
passed away since his Birth, a presumption which is based upon 
the words of the Psalm : the days of our life are three score years 
and ten (xc. 10) (0). If the person unheard of had reached the 



(a) Lauterbach, v. 3, § 24 ; Leyser, Spec. 96 ; Glück, vol. 7, $ 562 ; vol. 33, 
§ 1397c; Hofacker, 2, § 1682; Heise and Cropp, Juristiche Abhandlungen, 
vol. 2, No. 4, p. 1 18. In these writers many others belonging to different 
periods are quoted. 
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age of seventy years at the time of his departing it is usual to 
assume his Death to have happened five years afterwards (£). 
This is simply a natural and consistent application of the former 
rule, because the origin of a presumption and the point of time 
at which it is to be drawn, should generally completely coincide. 
Many have without reason endeavoured to separate the two 
things in such a way, that Death is indeed in the first instance to 
be presumed after the lapse of the seventieth year of life, but, 
as regards the date from which that event is to be reckoned, it 
will be assumed that the person unheard of had in fact not then 
died, but rather at the moment of his departure, or (according to 
others) at the time when a Curator was assigned for his pro- 
perty (r). Conversely again others will not allow that Death has 
to be reckoned from the completion of seventy years from proved 
Birth, but only when the fact of Death has been established by a 
decision possessing the force of law. They rely upon the fact 
that the usual Edictal citation in such a proceeding would other- 
wise have been not only objectless, but even absurd. But this 
citation was designed with the view that where possible the pre- 
sumption might be rendered unnecessary by established certainty. 
If it proved successful the truth thereupon ascertained was deci- 
sive, if not full effect had to be given to the presumption. The 
judicial decree is merely declaratory, and cannot by itself alter 
the Jural relation : it only serves to place beyond doubt both the 
fact of the lapse of seventy years as well as the inconsequential 
result of the Edictal citation. It would, however, have been 
wholly arbitrary and unreasonable if, in consequence of an acci- 
dental or even intentional delay in the judicial declaration of 
Death, other Heirs had been allowed to come forward than 
those who had the nearest title at the date of the expiry of the 
seventy years ( d ). Thus this general presumption is, according 



(b) Glück, as above cited. 

(< c ) Glück, Heise and Cropp, as above cited. The question principally 
arose in regard to the Inheritance of persons of whom all trace was lost. 
Hence the opinion here adopted was denoted a Succkssio Ex nunc, and 
the contrary as a Successio Ex tunc. 

(<f) As regards the view here advocated, conf. Glück and Heise as cited 
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to the Common Law, the peculiar remedy for the special case of 
war above-mentioned. 

Only one other special case connected with the present sub- 
ject is dealt with in the Roman Law. If it be certain in regard 
to two men that they are not only dead, but also that their 
Deaths occurred on one and the same day, it may yet be doubt- 
ful, and therefore (especially in regard to Inheritance) important 
to be ascertained, how these two cases of Death stand towards 
each other in relation of time. There are for instance three 
conceivable cases ; that the one may have died before, or after, 
or simultaneously with the other. If now in such a case none 
of these three relations of time were capable of proof, and if at 
the same time the deaths of both persons were due to an ex- 
ternal, violent cause (Battle, Shipwreck, the Falling of a House), 
the Roman Law then drew the following presumptions, which 
supplied the place of proof : — 

(1) . It is to be presumed generally that both persons had 
perished at the same instant (1). 

(2) . An exception is allowed in the case of a simultaneous 
violent Death of a Child along with its Father or Mother. If 
the Child were a Minor, its Death must be presumed to have 
been earlier ; if an Adult, later ; so that in all cases of this kind 
the presumption of simultaneous Death is negatived (/). 

3. This exception, however, is again subject to two special 
exceptions : — 

(a) If a Freedman and his Son perish together the general rule 

above, also Mitterraaier, Deutches Privatrecht , $ 448, 5th ed. For the opposite 
view Eichhorn, Deutches Privatrecht % $ 327, 4th ed. Vangerow > Pandekten > 1, 
p. 57. The Prussian A. L. R. n. 18, $ 835, looks indeed to the time of 
the decree, but only when death is asserted before the expiry of seventy years, 
for in regard to a person who had attained that age no judicial declaration of 
death is necessary. Landrecht t I. I, { 38. 

(e) L. 9 pr. § 3 ; L. 16, 17, 18, de reh . dub. (31, 5) ; L. 34 ad Sc. Trebell . 
(36, I) ; L. 32, $ 14 de non int . vir. (24, 1) ; L. 26 de mortis causa don. 
( 39 » 6). 

if) L. 9, § 1, 4 de reb . dub. (34, 5), with the father. L. 22, 23 cod.; L. 26 
pr. de pactis dotal. (23, 4), with the mother. In L. 9, § 1 cit. the question 
was of a death in war, whence it of course followed that the son had to be re- 
garded as of full age. 
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applies, that is to say Death is presumed to have been simul- 
taneous, and thus the survival of the Son would not be admitted 
even if he were of age. This was so settled for the benefit of 
the Patron, whose right of Succession would have been barred 
by the proved survival of the Son (^). 

(b) Exactly the same rule is prescribed for the case where a 
Testator imposes a fidbicommissum upon his Heir subject to 
the condition “si sinb liberis decesserit.” If this Heir 
happens to perish with his own Son by shipwreck, Death is 
generally presumed to have been simultaneous, even if the Son 
were of full age: whence it plainly follows that the Son not 
having survived the Father, the fidbicommissum must conse- 
quently be discharged, since its condition (Death without sur- 
viving Children), by reason of that presumption, is actually 
deemed to have been accomplished (A). 



(^) L. 9, } 2 de reb . dub. (34, 5) 41 Hoc ENIM REVERENTIA PATRON ATUS 
suggerentk Dicimus.” Here therefore the singularity of this decision is 
expressly acknowledged. 

(h) L. 17, § 7 ad Sc. Treb. (36, 1). This whole question is treated by 
Mühlenbruch very fully and with great ingenuity, Archiv . bk. 4, No. 
(Comp. Doctrina Pand . § 185). He so far deviates from the exposition given 
in the text that he assnmes that the presumption of the prior Death of persons 
under age is founded on their greater mortality as a rule, whence it prevailed 
also in relation to persons other than Parents, and, apart from the case of a 
violent Death, to the case of Death resulting from a common disaster. Here 
then it is assumed that both exceptional presumptions (in favour of persons of 
Full Age and of Minors) are completely dissimilar, and deduced from totally 
different grounds. But an unbiassed consideration of the Law Sources must 
entirely convince us on the contrary, that both presumptions were conceived 
to be wholly similar, and, more especially, that they could only be drawn in 
cases of the sort mentioned in the text (t /is. the Death of Parents and Children 
in a common disaster). Conf. Vangerow, Pandekten y 1. p. 58. 
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Section 64 . 

Restriction of Jural Capacity. 

Introduction. 

Those cases have now to be mentioned in which the natural 
Jural Capacity belonging to all Men individually has been 
restricted by our Positive Law. Such restrictions merely indicate 
that certain Men are incapable of either all, or, at all events, of 
certain rights. In order to provide a general expression for 
these different gradations (of Capacity), we shall denote such a 
condition as an Impaired Jural Capacity, in which term must 
also be comprehended a completely extinguished Capacity. 

The Roman Law recognises three distinct grounds of Impaired 
Jural Capacity: Absence of Freedom, Want of civitas, and 
Dependence on the Family Power of another. To these refer 
the three following classifications of Men : 

(1) Liberi, Servi, with the sub-division of Liberi into 
Ingenui and Libertini. 

(2) Cives, Latini and Perigrini. 

(3) Sui Juris, Alieni Juris. 

The peculiarity, however, of these three classifications of Men 
consists not so much in their general importance, surpassing all 
other distinctions, but in this, that they serve to settle the dis- 
tinct degree of Jural Capacity appertaining to each individual 
Man : in this respect they stand completely unique, and no other 
classification can be compared with them. 

This doctrine (<*) has its origin in the oldest period of the 
Roman Law, and although in the course of centuries it has 
experienced various modifications, it has nevertheless maintained 
its fundamental principles to such an extent that, even in the 



(a) Of Impaired Jural Capacity. Trans. 

K. C 
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latest phase of the Roman Law, we find them interwoven in 
every direction. A close insight into this doctrine is also impor- 
tant for ourselves, indeed indispensable. Not because there is 
still much in it which could be directly applied at the present 
day, but upon two other grounds, each of which embraces the 
other. The Sources of the Roman Law, for instance, can only 
be thoroughly comprehended by him, >vho has himself so com- 
pletely mastered this doctrine in its fullest development, that in 
ever> r passage of the Roman Law its connection with that ancient 
doctrine (where such exists) is constantly present to his mind. 
This conviction so unconsciously forces itself upon us, that even 
those amongst our Modem Jurists who disparage Historical Law, 
and only. deem their own labours of any practical value, are not 
able to avoid mixing up the doctrine in question, and the tech- 
nical expressions connected with it, with their own speculations. 
Their one-sidedness, however, involves its own punishment, 
because that which they scorn to investigate thoroughly, be- 
comes to them a source of endless errors. .Such errors, arising 
out of a misconception of the doctrine of Jural Capacity, occur 
in our modem legal systems more extensively and more deeply 
than one might imagine: indeed they have penetrated into 
modem legislation itself. How then can we free ourselves from 
the mastery of these confusing errors except by substituting a 
proper searching investigation in the place of traditions but 
too poorly authenticated ? Herein therefore lies the second 
ground which renders a closer determination of that old doc- 
trine of the Roman Law indispensable for us. 

In order to avoid the precise uncritical influence just men- 
tioned, I shall for the present altogether disregard the hitherto 
customary mode of treatment of this subject, as well as re- 
frain from using all technical expressions, legitimate or other- 
wise, and merely state in the first place, the simple rules of 
law which are given in our Sources : by this means alone will 
it be possible to critically determine also the technical expres- 
sions. The Modems very commonly denote the three classi- 
fications of Men above given by the technical terms status 
libektatis, civitatis, famiuae ; what is true or false in them 
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can only be made clear after the concepts and rules of law 
themselves have been settled beyond doubt. Moreover there 
exists in inseparable connexion with those three classifications 
a threefold capitis deminutio, which is mentioned so uniformly 
by the old Jurists in several passages that it is impossible to 
doubt that certain primitive legal concepts and technical ex- 
pressions were indicated thereby. But what was the proper 
relation between those three grounds of Impaired Jural Capa- 
city and the threefold capitis deminutio, can only be shown 
in the course of an investigation, which belongs to the most 
difficult portion of the entire province of Historical Law. 

The rules of law, with, which we are here concerned, relate to 
the different degrees of Jural Capacity. In order to be able 
to comprehend clearly the rules established in regard to this 
subject it is necessary at the very outset to remember the two 
points which have already been discussed ( 4 ). The one is the 
contrast between the jus civile and the jus gentium (§ 21 ) ; 
the diminution of Jural Capacity may relate to the first only 
(as the superior and more important), or to both at the same 
time. Moreover Jural Capacity itself, just as the diminution 
of it, may have reference to each of the classes of Jural rela- 
tions above stated (§ 53 — 57), and thus those relations, as it 
seems, would be stretched out into comprehensive details in 
a very embarrassing manner. But two leading notions de- 
veloped themselves in the Roman Law from a very early time, 
which were denoted by the technical expressions Connubium 
and Commercium, and by means of these a survey of Jural 
Capacity in its various degrees is much facilitated. Connubium 
meant, in the first place, the capacity for a valid Roman Mar- 
riage, not only absolutely in reference to a particular person, 
but relatively in regard to the mutual relations of two persous 
towards each other (r). Since, however, upon such a Marriage 
the possibility of Paternal Power, upon which again Roman 
Kinship, and upon which finally the ancient Intestate Succcs- 



( 4 ) In the first volume. Trans. 

W Ulpian, tit. 5, f 3, comp. 1 4, 5, 6, 8, 
C 8 
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sion depended, it is obvious what importance must be ascribed 
to that technical expression, because according as the Con- 
NumuM is either imputed or denied to a person, the extent 
of his Jural Capacity for the most part is determined. In like 
manner Commercium at first meant only the capacity to buy 
or sell, nevertheless this expression could not be applied to 
the customary dealings of daily commerce, but to the sym- 
bolical bargain which bore the name of mancipation (</). 
Since, however, it was only as the oldest and most usual fonn 
of transfer of Roman Ownership that the latter had any sig- 
nification, so it was properly the capacity for that most com- 
plete form of Ownership that was denoted by the term Com- 
mercium: therefore also the capacity for in jure cessio, 
Usucapion, and the strict Vindication. But a farther develop- 
ment of that expression embraces likewise the capacity for 
Servitudes (which, like Ownership, are juris quiritium) as 
well as for many kinds of Obligations (;), and finally, and quite 
specially, for the testamenti factio, that is to say the fun- 
damental condition for the capacity to execute a Testament 
or Codicil, to be nominated an Heir, Legatee, or fideicom- 
missarius, and to witness a Testament (/). So that those 
two technical expressions comprehended the largest and most 
important portion of Jural Capacity (g). Nevertheless all these 
propositions require to be conceived as subject to an important 



(</) Ulpian, tit. 19, § 4, 5. 

M Gaius, in. § 93, 94. 

(/) Ulpian, tit. 20, (8, 14; tit. 22, } 1, 2; tit. 25, §4, 6; Gaius, 11. 
§ 285 ; L. 3, 8, 9, II, 13, 19 qui test . (28, 1) ; L. 6, § 3 ; L. 8 } 2 de j . codic . 
(29, 7) ; L. 49. § I de tier . inst . (28, 5) ; § 24 J delegatis ( 2 t 20) ; L. 18/r. qui 
test . (28, 1) ; f 6J de test . ord . (2, 10). 

(g) Generally it may be said that Conn urn cm expressed capacity in the 
Family, Commkkcicm capacity in regard to Property, except that it is im- 
portant to bear in mind that those portions of artificial Family-relations which 
annex themselves to a Property-relation as a consequence thereof ({ 57), must 
here shore the incidents of Property and not of the Family. Thus, for 
example, the Latinus had Commkkcicm without Conncbicm (f 66). Never- 
theless he was capable of exercising mastery over Slaves and over a mancipujm, 
of Patronage, of Testamentary and dativa Tutelage, as well as of authority 

Over COLON!, 
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limitation. The capacity which was cither ascribed or denied 
to a person by the application of the above expressions, referred 
only to the Institutes of law appertaining to the jus civile, so 
that they had consequently no signification in the province of 
the jus gentium. If, therefore, Connubium were denied to 
a person, the capacity for a Marriage and Kinship according 
to the jus gentium might still very well subsist side by side 
with the former incapacity. Just as, in like manner, one who 
did not possess the Commercium might none the less acquire 
Ownership according to the jus gentium (A). 



(A) The practical application of these principles in regard to particular 
classes of Jural relations was variously developed according to existing needs. 
In regard to Ownership the formal principle that only certain classes (Cives 
and Latjni) were capable of Roman Ownership, was maintained till Jus- 
tinian’s time, who abolished it ; but the importance of the distinction between 
Roman and natural Ownership bad long before ceased to exist. In regard to 
Obligations, owing to the needs of extended commerce, permission was very 
early obliged to be accorded to all classes to enter into them, so that the 
recollection of the rigour of the old law was only preserved partly in a small 
residuum of cases, note (*), and partly in the mere formalities of procedure. 
Gaius, iv. § 37. It was most clearly preserved in regard to Testaments, 
because the freedom of commerce did not involve the necessity of any develop- 
ment of the ancient rules on the subject, so that in this respect the strict 
principle is maintained in the Justiuian law wholly unchanged. Note (/). 
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Section 65. 

Restriction of Jural Capacity . 

I.— Slavery. 

All men, say the Romans, are either Free or Slaves (liberi 
aut servi) : this classification comes under consideration here 
solely with reference to its specially important influence upon 
Jural Capacity (a). 

A general Incapacity for Rights is ascribed, for instance, to 
the Slave, not merely for the Institutes properly appertaining to 
the Civil Law, but also for those of the Praetorian Law and of 
the jus gentium 0 b ). In this last relation, therefore, not only 

(a) Undoubtedly the law of Slavery furnishes many other important sides, 
which nevertheless, in accordance with its plan, can And no place in the pre- 
sent work. In that law there is less need of a close determination of the 
contents and scope of Jural relations which is so important in regard to other 
laws, since the completely unlimited right of the Master renders any such 
special determination whoUy superfluous. On the other hand it was important 
to define accurately the origin of the relation itself, and what follows are the 
only leading principles which need be here specified on the subject. The 
regular origin was that by birth ; every Child was either born Free or a Slave, 
according as the mother was herself Free or a Slave. But a Freeman might 
become a Slave, in the first place by being captured in war, and secondly, in 
certain cases, by punishment. On the other hand it was impossible for him to 
become so by consent, therefore by contract. 

(b) L. 20, } 7 qui testam. (28, I) “ SERVUS QUOQUE MERITO AD SOLBMNIA 
ADH 1 BERI NON POTEST, cum Juris Civilis communionem nan habeat in totum , 
tu Praetoris quidetn edicti L. 32 de A*. J. (50, 17) " Quod attinet ad jus 
civile , servi pro nullis habentur: NON TAMEN ET JURE NATURALE, QUIA 
QUOD AD JUS NATURALE ATTINET, OMNES HOMINES eequales SUNT.” For alt 
explanation of the jus naturale mentioned iu the last text (taken from 
Ulpian), compare Appendix II. In both the above passages there is no ex- 
press allusion to the jus gentium, nevertheless the uncontested applications 
cited in the text leave no doubt that the incapacity was also extended in that 
direction. In order, however, to avoid misunderstanding, I will add the 
following observations. The Roman writers unanimously assigned the origin 
of Slavery generally to the jus gentium, (§ 1, 4,) de just . et jure . L. 1, $ 1 
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Connubium and Commercium were wanting for the Slave, but 
even the possibility of Marriage and Kinship, as well as of Owner- 
ship of every kind, natural no less than the strict Roman, were 
generally denied to him (c ). Moreover, since the potestas of a 
Master over his Slave has the effect of making the Slave not only 
qualified but bound to acquire every kind of property for the 
Master, so it might almost be said that the Jural Incapacity of a 
Slave was a mere consequence of this Involuntary Representa- 
tion, and therefore derived from the potestas. Indeed, several 
applications of the Jural Incapacity of a Slave may in fact be 
satisfactorily explained in this way : for when a Slave acquired 
Rights for his Master by means of Mancipation or Stipulation, 
he could not himself become thereby either an Owner or a 
Creditor. This derivation is nevertheless on the whole to be 
rejected, because the Incapacity for Rights extends much beyond 
that Representation, and has consequently a completely inde- 
pendent character, which can be incontestably proved in two 
ways. For, in the first place, the Representation only referred 
to the acquisition of Rights of Property ; it did not, therefore, 



di his qui sui ; Gaius, I. { 52. The Representation of the Master by his 
Slave they apparently attributed not to the jus gentium but to the jus 
CIVILE. Law of Possession , { 7, p. 82, 6th ed. There is nothing to show 
how they derived the Incapacity of Slaves ; nevertheless it seems to me very 
natural to assume that this also, like Representation, was derived from the 
jus civile, especially since so many completely positive modifications were 
prescribed by it. If this was really the prevailing view, it should not be 
objected to as inconsistent, that this incapacity based upon the jus civile 
retarded the communion of the jus gentium, inasmuch as, for instance, a 
Slave was not even capable of natural relationship. The admission of this 
relation was rather justified partly by the common character of the jus gen* 
tium ({ 22), and partly confirmed by undoubted analogies, since, for example, 
a Marriage contracted against a legal prohibition of the jus civile was treated 
as absolutely no Marriage at all, not even operative according to the jus 
gentium (j 12 J de nuptiis 1, io). 

(c) L. I, I 2 unde cogn . (38, 8) “NEC ENIM FACILE ULLA SERVILI8 VIDE- 
TUE ESSE COGNATIO L. IO, J 5 de grodibus (38, IO) “ Ad LEGES SERVILES 
COGNATIONKS non pkrtinent ” (it had been previously pointed out that the 
common non-juristical style of speech also ascribes relationship to Slaves). 
Justinian was the first who modified this incapacity in its effect upon a Suc- 
cession which opened out after Emancipation. $ 10 J de grad, cogn . (3, 6.) 



Digitized by v^ooQle 





24 § 65 . Restriction of Jural Capacity . 

prevent the Slave from contracting a Marriage, or having Kin- 
dred, as to which, nevertheless, he is entirely incapable. In the 
second place, there were Ownerless Slaves, who were therefore 
subject to no potestas, and represented no one in acts of Acqui- 
sition, and who, notwithstanding, were as completely incapable of 
Rights as all other Slaves (</). According to the phraseology of 
Modem Jurists, one might have expected that the denomination 
persona would have been altogether denied also to Slaves by 
reason of their general Outlawry, inasmuch as this expression 
was regarded as specially denoting a Man having a Jural Capa- 
city. But the Romans commonly employed the expression re- 
ferred to for every single individual without distinction, notably 
also for Slaves ( e ). 

There still remain the few exceptions to be stated whereby 
the outlawed condition of Slaves was ameliorated (f). The 
most important of these consisted in the protection afforded to 
Slaves partly by penal and partly by police regulations against 
inhuman treatment. Such a protection was completely foreign 
to the Ancient Law. But as in consequence of the numerous 
conquests of war the number of Slaves increased beyond ail 
measure, people were taught by a bloody experience how 



(</) Concerning the cases appertaining hereto, sec above § 55, note (a). 
The Jural incapacity of Ownerless Slaves is particularly clearly recognised in 
L. 36 de stip . serv. (45, 3). 

(e) L. 215 de V. S. (50, 16) “In persona servi domjnium;” L. 22 
pr. de R . J. (50, 17) “In personam servilem nulla cadit ouligatio;” 
L. 6, § 2 deusufr. (7, 1); Gaius, 1. § 120, 12 1, 123, 139. It was at a later 
period that this relation was expressly denied to the Slave. Thus for example 
Nov. Theod . tit. 17, “Servos . . . quasi nec personam habentks.” 
Conf. Schilling, Institutionen /, b. 2, $ 24. Note (g). 

(f) Among these exceptions are not to be included the capacity of Slaves 
to receive a Mancipation, to Stipulate, or to be instituted Heirs or Legatees 
in a Testament, for in such matters they were merely instruments of acqui- 
sition on behalf of their Masters, and therefore this form of capacity did not 
in any way lessen the outlawed condition of Slaves. It was otherwise with 
respect to the concession conferred upon State Slaves of disj>osing by Testa- 
ment of half of their peculium (Ulpian, xx. § 16) ; this was a real anomaly, 
by which that class of Slaves was almost assimilated to the condition of 
Freemen. 
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fraught with danger was a wholly cruel treatment of those who, 
by their numbers, had become a powerful class. So it came 
gradually to be held as a firmly established rule, that a cruel 
Master could not only be compelled to sell his maltreated Slaves, 
but could also be criminally punished. In particular, the killing 
even of one’s own Slaves, if there were no justifying cause for it, 
was held to be punishable in the same manner as the killing of 
a Freeman (g). Strictly speaking, all these restrictions on the 
otherwise limitless power of a Master were not based on any 
right vested in the Slave ; but they operated just as beneficially 
in improving the condition of Slaves as if such aright had been 
recognised. 

The following exceptions occur in matters of Private Law. 
Relationship originating during the condition , of Slavery was 
said to be recognised in a state of Freedom subsequently 
acquired, as the sole effect of a prohibited Marriage (A), al- 
though a right of Succession could never be based upon 
it. (Note (r).) This recognition was doubtless based upon the 
ground that Relationship resulting from a prohibited Marriage 
is considered a purely human, and not a juristical relation. The 
incapacity for Ownership and other Things’-Rights was not re- 
stricted by any known exceptions. The rule was quite different, 
however, in regard to Obligations ; for since the business of daily 
life was for the most part transacted by Slaves, who often in such 
matters acted independently, so it very naturally came about that 
the rigour of the old principles was softened in this respect. And 
yet even here a limit of all such possible modifications has to be 
considered. During the condition of Slavery a civilis ojjligatio 
for the Slave was impossible, because he could never, either as a 
plaintiff or a defendant, appear before a court of justice ; but a 



(g) Gaius, 1. § 53 ; } 2 J lie his qui sui (i, 8); L. I, } 2 ; L. 2 de 
his qui sui (i, 6) ; L. I, § 8 de off \ praef. urbi (I, 12) ; L. I, } 2 ad .; L. 
Corn . de sic. (48, 8) ; L . un. C. de emend, servor. (9, 14) ; Coil. LL. Mos. et 
Rom . tit. 3, J 2, 3, 4. Conf. Zimmern, Rechts geschickte, 1. } 180, where 
several other texts are collected together. Under this principle also fell the 
rule of L. 15, § 35 de injur . (47, 10). 

(A) L. 8 ; L. 14, § 2, 3, de ritu . rupt. (23, 2) ; j 10 J de nupL (1, 10). 
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naturalis obligatio by itself was certainly not impossible. 
Both civiles and naturales obligationes, however, were 
conceivable for a Slave after Emancipation, as the after-effects 
of acts performed by him during a state of Slavery. The actual 
rules on the subject were, however, the following : — 

i. A Slave could not ordinarily acquire Credits, because he 
was obliged to acquire, and, in point of fact, did acquire every- 
thing for his Master, so that no case remained in which he could 
himself become a Creditor. This principle, however, led to a 
very logical exception when a Master himself became his Slave’s 
Debtor : in such a case an obligatio in truth arose but it was 
only naturalis. Consequently we must concede the same 
result for the case where the Slave was Ownerless. 

II. A Slave might contract Debts notwithstanding the obstacle 
mentioned in regard to his own Credits, because, although he 
was able to acquire unconditional Rights for his Master, he 
could not as a rule impose Obligations upon him. Hence a 
Slave might by his contract become a Debtor as well to his 
Master as to a stranger ; but this obligatio was only naturalis 
and continued so even after Emancipation. It was different in 
regard to the delicts of a Slave : if they were committed against 
the Master himself, they were less consequential than Contracts, 
that is to say they gave rise to no Obligation whatever: if a 
stranger were injured by them, they operated more extensively 
than Contracts, because the obligation arising from them could 
be made actionable even after Emancipation (/). 

The Romans farther divided Freemen into those who were 
born Free and those who were Emancipated (ingenui et liber- 
tini), and it may be questioned whether these sub-divisions, in 
themselves important enough, had a precise significance in 
regard to Jural Capacity. Some such significance must un- 



(i ) The principal texts for the rules here specified are L. 7, f 18 de pactis 
(a, 14) i L. 14 de O . et A . (14, 7) ; L. 64 ; L. 13 pr. de cond . indeb. (12, 6) | 
L. 1, ( 18 deposit* (16, 3) 1 L* 19, I 4 de don, (39, 5). The Romans treated 
this subject with great subtlety. A Wider discussion of the principles enun- 
ciated above, and an explanation of the tnost difficult texts, will be found in 
App» IV» 
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doubtedly be asserted although in a subordinate degree. For 
the common relation of Citizenship was certainly decisive for a 
Freeman in all important matters: he therefore either had or 
was destitute of Connubiuii and Commercium according as he 
happened to be a civis, latinus, or persgrinus, quite irrespec- 
tive of his being a libertinus, and he consequently stood upon 
the same footing of Jural Capacity as one who was Free-born. 
Nevertheless this equality was restricted by the following not un- 
important modifications. A Civis libertinus certainly enjoyed 
Connubiuii» that is the capacity to conclude a valid Civil 
Marriage» but he was nevertheless restricted in the choice of his 
wife (A). A Latinus libertinus (called Latinus Julianus) cer- 
tainly possessed commercium, that is the capacity for Roman 
Ownership and especially for Mancipation» but the most impor- 
tant privileges of this capacity were again specially withdrawn 
from him by positive written laws. In like manner a ptrtgrims 
libertinus ( dediticiorum nvmero) had generally the capacity for 
all Jural relations comprehended in the jus gentium, but in 
special cases» and particularly in relation to Succession, he was 
occasionally treated as occupying an inferior position as com- 
pared with a Free-born Foreigner (/). 



(/I) Such restrictions existed in the ancient law, although we do not know 
sufficient about their precise extent. Thus ihtgtntis enuptio was once conferred 
as a personal privilege upon an individual Freedman at a time when all 
Libeetini enjoyed the Civitas. (Liv. XXXIX. 9.) The Lex Julia prohibited 
the marriage of Emancipated persons of both sexes with Senators aud their 
descendants. tflpian, xili. I ; L. 44 pr. di ritu nupt. (23, 2). Comp. 
Appendix VII. II. 

(/) The most important restrictions on Jural capacity in the cose of the two 
last-mentioned classes may be seen in the following passages. Ulpian, 
xi. 16 1 xxi. 14 ; xxii. 3 ; Gains, HI. ) 55—76. 
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Section 66. 

Restriction of Jural Capacity . 

II.— Want of Citizenship. 

Two classifications of Men, belonging to different periods of 
time, were based upon the relation of individuals to the State, 
both of great influence on Jural Capacity. 

The older classification ran thus : all Men arc either civbs or 
pek.kgr.iki ; as regards Jural Capacity it had this meaning, that 
the cives enjoyed connubium and commercium, while the 
peregkini had neither. Thus conceived the idea is completely 
negative, and it embraces also Men who are absolutely devoid of 
Rights, for instance, Slaves and the Citizens of a State with 
whom the Roman people have no friendly relations (u). But a 
positive combination may also be given to it, by which it cer- 
tainly receives a greater usefulness in application. In that sense 
all those are called peregkini who are incapable of rights 
according to the jus civile but capable according to the jus 
gentium, and in regard to whom this limited Jural Capacity was 
also recognized in the Roman Courts (£). Among them arc 
included the following classes : — 

(1) Before Caracalla the inhabitants of almost all the Pro* 
vinces, and therefore the greater portion of the population of 
the Roman kingdom generally. 

( 2 ) Citizens of all foreign States who stood in a friendly 
relation towards the Romans. 



(а) Therefore not merely after a declaration of war pronounced in accord* 
once with international forms (Jcst cm Bellum), but also when there had never 
been any mutual recognition between the two peoples. (L. 5, } 2 de captivis 
( 49 * > 5 )* This explains why in the moat ancient form of the language hostis 
denoted at the same time an enemy and a foreigner. Cicero, De Offiair, 1. 
cup. 12 ; Varro, De Lingua Lat . lib. 5, § 3. 

(б) The proof of this proposition will be found iu the next note. 
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( 3 ) Romans, who, as a result of punishment (*.£., Depor- 
tation), had lost their Citizenship (f). 

( 4 ) Freedmen, who on account of the special circumstances 
of their Emancipation, were not allowed to assert a higher 
Status (Dediticiorum numero)(<?). 

The foreign character of the first two classes depended upon 
their general relation of Citizenship (to their Provincial Com- 
munity or to their State), and therefore upon a politico-legal 
rule ; that of the two lost upon an anomalous degradation of 
individuals who were not members of some one Community of 
Citizens. (Notes (c) (</).) Thus it was that the foreign character 
of the former was not slighted, but was so in the case of the 
latter (r). 

The Jural Capacity of the peregrini according to the jus 
gentium displayed itself in all the forms of Jural relations. 
Their Marriage was a true matrimonium (/), only not Justum. 



(c) L. 17, § 1 dt poem’s (48, 19) “Item quidam «röju Ut sunt, hoc est 
SINK C 1 V 1 TATK: UT SUNT IN OPUS PUBLICUM PERPKTUO DAT1, KT IN IN- 
SU LAM DRPOkTATl : ut ea quidem , quae juris $ivilis sunt, non habeant , quae 
vero juris gentium sunt, habeant," The conduding words were here originally 
only asserted of Deported persons and others who had been deprived of 
Citizenship by way of punishment ; but it was clearly of nothing peculiar to 
them, but rather of the common juristical character of aU foreigners generally, 
who were not absolutely outlaws, which was here only mentioned in connection 
with the employment of pekkgkini upon works by virtue of a punitory sen- 
tence, because the question related to this point alone. Conf. also L. 1, | 2 
* t*g, 3 (3*)- 

(d) XJlpian, xx. 14 41 ... is qui dediticiorum numkro est, testa. 

MKNTUM PACKER NON POTEST . . . QUONrAK NEC QUASI CIV1S ROMAN VS 
TESTA XI POTEST, CUM SIT PKRKGRJNUS, NEC QUASI PEREGRIN US, quoniam 
nuttius corUu civitatis sciens (leg, civitatis civis est), ut adversus leges civitatis 
suae testetur ,** 

(e) These two classes occupied therefore amongst the peeegaini very nearly 
the same position as the servi sink domino Amongst persons who were not 
free, namely, as individuals standiug outside the larger connexion of the whole 
institute of Law. 

(/) This was shown in several applications, especially in the relation of the 
Rule: Pater est quem nuptlm (not Justac nuptial) Demonstrant, to 
such a Marriage. Thus, for example, it was permitted by a sknatus-con- 
sultum for a Percgrinus, who bad clearly no Connubium (Ulpiau, v. 4), if 
be married a Roman female Citizen in ignorance of her condition, to acquire 
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Their Ownership was recognised and protected as natural 
Ownership (in bonis) (^). Their Jural Capacity, however, 
showed itself specially effective in the matter of Obligations, 
for they not only had, as might be expected, naturales 
obligations, but also Civiles, that is to say Obligations 
protected by a legal Right of Xction. It was probably owing 
to the very obvious need of an active intercourse with friendly 
neighbouring peoples that the development of these rules in 
regard to Obligations was entirely due. The transition to this 
larger degree of Jural Capacity was effected by the Cl vitas 
being assumed for the peregrini, and thus their actions were 
annexed as actiones fictitle to those of the Roman 
Citizen (A). 

A more modem classification is composed of the three fol- 
lowing components: All men are either Cives, or Latini or 
Peregrini; thus a third class is introduced between the two 
classes of the more ancient classification. Its practical signi- 
fication as regards Jural Capacity was as follows: — The con- 
dition of the Cives and Peregrini remained unchanged as 
in the old classification. The Latini, however, might have a 
scmi-Citizcnship, the Commercium without the Connubium. 
By a participation of the Commercium they are allied to the 
first class, and by the absence of Connujuum to the second. 
All these rules, however, were subject to the proviso of a special 
privilege, by means of which individual members of the second 
or third class could attain a higher Jural Capacity than upper* 



ci vitas by a lawfully begotten child. Ulpian, vu. 4 ; Gaius, i. $ 68. In this 
Ordinance the marriage of the Peregrin us was undoubtedly regarded as an 
actual marriage, and the child as his actual child, which last proposition was 
absolutely impossible except by the application of the rule above cited. Here 
therefore were Homan Magistrates directly instructed by law to recognize the 
Jural Capacity which belonged to a Peregrin us in accordance with the jus 

GENTIUM. 

(g) This followed from the fact that the actio kurti aud legis Aquiluk 
were conceded to them (Gaius, iv. 37), which indeed were not available 
without a right in the stolen or damaged thing. 

(A) Gaius, IV. i 37. 
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tained to them according to the strict rules of their own class (i ). 
The signification of this privilege is somewhat ambiguous. Ordi- 
narily the term is regarded as a favour shown to those particular 
persons whom it is intended thereby to honor or reward. But 
if this was the intention, why was not the much simpler means 
adopted of conferring the right and name of a higher class itself 
upon the favored individual ? Had Citizenship been conferred 
upon him, which indeed the Emperors dispensed with no sparing 
hand, he would have acquired all those rights as a matter of 
course without a privilegium. The distinction was certainly 
significant in this respect, that the Connubium and Commer- 
cium Concessum were only personal, whilst Citizenship was 
always transmitted to the children subsequently bom. But what 
was the reason why the enjoyment of the favor conferred upon 
the father was denied to his successors ? As regards Connu- 
bium, we know the reason precisely. A person, in the service 
of the Roman State, who resided in a Province, could not, so 
long as that service continued, conclude a Marriage there (£). 
This prohibition also applied to Roman Citizens who were em- 
ployed there as Soldiers of a Garrison. If, however, the latter 
had formed some sort of connexion, which after their dismissal 
from service could be converted into a Marriage, it was usual to 
confer upon such a Soldier, at the time of his dismissal, the 
right of Connubium with a peregrina (or also with more than 
one, with the view of subsequent marriages), in order that his 
marriage might be rendered completely valid. Here in reality 
no consideration for the woman was aimed at, and the grant of 
the Connubium satisfied the object in view completely : indeed, 
it would have been often impossible to confer the right of 
Citizenship upon the woman, for it might happen that she was 



(f) Ulpian, v. } 4 “ Connubium habent cives Romani cum civibus 
Romanis : Cum LatinU autem et peregrinis ita t si concessum sit;** Ulpian, 
xix. i 4 “ Mancipatio locum habet inter gives Romanos, et Latinos 
COLONARIOS, LATINOSQUE JUN1ANOS, eosque peregrines , quibus commercium 
datum est.** Conf. Ulpian, xi. } 16; xx. } 8, 14; xxii. $ 1—3; Gaius, 1. 
§ 56 . 

(A) L. 38, 63, 65 de ritu nupU (23, 2 ) ; L. 6, C. de nupt (5, 4). 
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unknown at the time of her husband's dismissal (/). This expla- 
nation is certainly only applicable to the Conn um um, and not 
to the Commercium Concessum. VVc arc not acquainted with 
any special explanation for the latter ; it is quite possible, how- 
ever, that this concession was regarded as a necessary conse- 
quence of the CoNNumuM Concessum without being specially 
expressed : in which view it would likewise have to be referred 
to the case just explained, in order to facilitate those agreements 
which a Soldier was permitted to conclude with the woman or 
her father regarding property. 

Concerning the time and mode of introducing this interme- 
diate class, which led to the substitution of the more modem 
classification in place of the older one, we have no direct evi- 
dence, and thus it is that upon this subject we find no harmony 
amongst Moderns ; in fact, for the most part no precise opinions 
whatever. During the long period which intervened between 
the foundation of Rome and her complete supremacy over Italy, 
the Jural relations existing between Rome and the Italian States 
were as numerous as they were variable. Thus the Jural condi- 
tion which Rome conceded to Citizens of the Latin nation was 
sometimes higher, sometimes lower, according as it was brought 
about in each period by the vicissitudes of war. During the 
period referred to there were several intermediate ranks between 
Citizenship and the status of Foreigners, which, however, can 



(/) Gaius, j. § 57 “ Unuk kt vktekanis qcihusuau conckoi souct 

PRINCIPAL! Ul'S CONSTITUTION HSUS CUNNliiJUM CUM JUS LaTINIS PERR. 
CiRlNlSVL, Ql'AS PRIMAS POST MISSION KM UXORKS OLXEKINT, ET QUl EX 
KO MATKIMONIO NASCUNTUK, KT ClVKS ROMAN!, KT IN POTKSTATK PARKN- 
tum hunt.” This law-institute, which completely lost its utility by Citizen- 
ship being made universal by Caracalla, has preserved a living appearance for 
us by a remarkable number of still existing original dismissals which are 
engraved upon small tables of bronze. Conf. the excellent treatise by Hau- 
bold and Piatziuaun (. IlauboU , Opuscula , vol. 2, p. 783—896), where the same 
(ire plainly transcribed. What Ulpian says, note (i) % of such concessions beiug 
conferred not merely upon pkregrini, but also upon Latini, relates to the 
Legions quartered in Spain, for the whole of Spain obtained Latinitas from 
Vcspasiau (Pliny, Hist, Nat. in. 4), and we are not aware that in this matter 
any change was introduced before the general exteusiou of Citizenship by 
Caracalla. 
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neither be reduced to any common principle, nor had they any 
permanent duration. Soon after the war of the Confederate 
States these distinctions vanished throughout Italy, in the old 
sense of this name (that is to say, excluding Lombardy, which 
was called Gallia Cisalpina), because at first the Latins, and 
then the rest of the Italian States, were admitted to Citizenship. 
From this period, therefore, the Latin name merely denoted 
national descent, and no longer a special right. About the same 
time, however, it was found necessary to establish a new organi- 
sation for the Northern half of Lombardy (Gallia Transpa- 
dana), based on quite a new Jural relation, whilst the Southern 
half (Cispadana) obtained Citizenship. The right of Latin 
Colonies was conferred on the Transpadanic towns without 
sending any fresh Colonists thither, though in a different and 
restricted sense from that which was understood by the old right 
of that name : their Citizens might have commercium with 
Romans but not connubium, and a person who held a Magis- 
tracy in his native city acquired thereby Roman Citizenship. 
Here, therefore, the term Latinus received a purely juristical 
meaning, without any reference to national descent or domicile, 
and this was the form of Latinitas which was denoted by the 
Classical Jurists as an intermediate or subordinate condition of 
the free inhabitants of the kingdom generally, the last vestiges 
of which were removed by Justinian (m). Indeed the original 
application of this right was soon discontinued in the Trans- 



(m) The principal authorities which have been relied upon by Niebuhr for 
this very ingenious derivation of Latinitas (Ram. Geschichte , n. pp. 88, 93) are : 
Ascdnius, in Cicer . in Pisonem init ., and Gaius, 1. } 79, 96 ; ill. } 56. This his* 
torical derivation is more completely carried forward in my dissertation on the 
Tables of Heraclea (Zeitschrift für geschiehst. Rechtswissenschaft , vol. 9, 
pp, 312— 321). The prescribed terms for that Jural relation were Latium, 
Jus Latii, Latinitas. Gaius calls it Minus Latium, in contradistinction 
to the more advantageous right which the old Latins enjoyed. The most 
ancient reliable mention of the Latini and of Latinitas in a juristical and 
not in an ethnographical sense, is found in Cicero (Ad Att. xiv. 12), and in 
the Lex Junia Nojujana; but the last affords no certain chronological date, 
inasmuch as the opinions of Moderns concerning its age vary by a full century 
from one another. 

R. d 
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padanic Provinces, inasmuch as Citizenship was conferred upon 
them — but its name and Jural relation were still maintained to 
be applied elsewhere. Thus Vespasian conferred this Latinitas 
upon the whole of Spain (note (/) ), which was certainly the most 
extensive and most abiding instance of its general application, 
for in earlier times this Jural relation was applied to those 
Freedmen, whose Emancipation, for various reasons, could re- 
ceive no complete operation (n). 



The nature of the three classes of Roman political confede- 
ration has here been determined solely in accordance with their 
Private Law qualities, and without respect to the State’s Law, 
which, in the time of the Republic, denied participation in 
the Assemblies of the People and the capacity for Roman 
Magistracies (suffragium et honores), which belonged to a 
Citizen, to the Latin and the Peregrinus. These rights were 
unquestionably amongst the most important of all, and the effort 
to acquire them was the principal motive which led to the bloody 
Confederate War. From this it would seem as if these rights 
must be held to underlie the very notion of Citizenship. But 
this would be erroneous, both as regards the period of the 
Republic as well as of the Empire: as regards the former, 
because in that period there were also exceptionally cives non 
optimo jure, that is to say, sine suffragio, and hence the 
notion of Citizenship generally was independent of the posses- 
sion of those rights ; as regards the Empire, because in this 
period those rights soon lost the high value which they had in 



(») These were the Latini Juniani, who however were again deprived of 
the most important portions of the ordinary Jural capacity of the Latini by 
the special provisions of the same Lex Junia which had raised them to the 
position ot Latini. Nevertheless it was in no empty sport that they were 
called Latini, for the above anomalous restriction of their rights only affected 
them personaUy : their descendants enjoyed the ordinary Jural Capacity of the 
Latini unrestricted. The Latini Juniani and their descendants moreover 
occupied amongst the Latini somewhat the same position as the Servi sine 
domino amongst Slaves, or the deportati and the Dediticiorum nu- 
mero amongst the Peregrini. Note (e). 
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earlier times. On the other hand, the Private Law capacity for 
the three orders was the same always, and its value remained 
unchanged also in the completely altered political constitution 
of the States. It is not to be supposed that in the period of the 
Republic the possession of Political Rights served at most to 
distinguish the first class from the two others, but not the latter 
amongst themselves. If it was, however, solely with respect to 
the Private Law relation that the general and pervading distinc- 
tion between the three classes consisted, then this distinction 
must also be strictly conceived, exactly as it has been repre- 
sented here, as a distinct capacity of individuals to enter into 
certain Jural relations. Many indeed have brought the Private 
law superiority of Citizenship into a completely erroneous con- 
nection with the vast excellence of the Roman Law, and have 
hence assumed that the efforts of the Confederates before the 
Italian War were specially directed with the view of securing for 
themselves the privilege of living in accordance with that excel- 
lent law. This privilege, however, the Romans would never 
have denied to them, since it could only have been desired if 
the Confederates had approached them as Subjects in practice 
as well as in law, and had thus themselves acknowledged the 
Roman supremacy. The Italian War was not undertaken with 
the object of securing to the Italians the introduction into their 
States of the Roman forms of Marriage, Mancipation, and Testa- 
ment : but what the Confederates claimed was undoubtedly, in 
the first instance, a participation in those Political Rights which 
have already been mentioned, though along with it also the 
possibility of entering into relationship with Roman families, 
of acquiring property from Romans by Mancipation or Testa- 
ment, and thus by means of numerous Jural relations of sharing 
in the splendour and riches which the Romans might still more 
fully acquire in the steady progress of their State towards 
universal Sovereignty. 



p z 
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Section 67. 

Restriction of Jural Capacity . 

III.— Dependence on Family Power. 

All men, say the Romans, are either sui juris or alieni 
juris. We may denote this classification by the expressions 
Independent and Dependent. 

The power over other Men, to which the notion of this 
dependence relates, appeared, however, amongst the Romans 
in entirely different Jural relations, each of which was distin- 
guished from the others by denomination and rights. There 
were nominally three such relations, but, in point of fact, four. 
The three names which were originally given to these relations, 
which were everywhere completely uniform, and which also 
always maintained the same order unaltered, were: Potestas, 
Manus, Mancipium. Potestas, however, embraced two wholly 
different relations : patria and Dominica potestas. All these 
relations must here be exhibited in their influence upon Jural 
Capacity, and with this view it is «advisable to deviate from the 
order just mentioned. 

Dominica Potestas, or the dependence of a Slave upon his 
Master, does not come into consideration at present, because 
a Slave as such, and also when Ownerless, had a very distinct 
and extensive Jural Capacity, in which his dependence, spring- 
ing out of the personality of a determinate Master, was almost 
completely lost sight of. Section 65. 

Similarly Manus, as the strict form of Marriage, produced 
no peculiar kind of restricted Jural Capacity ; for since the Wife 
who stood in this form of Power was regarded juristically as the 
daughter of her husband, so her Jural condition coincided com- 
pletely with that of a filiafamilias (a). 



(a) Gaius, ir. § 159 “ Idem Juris est in uxoris persona quae in manu 
Est, tjuia /iliac loco £j 7 .” Cf. I. } 114, 1 18; 11. } 139; ui. } 14. There 
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Lastly, Mancipium was treated in accordance with the 
analogy of Dominica, and not of patria potestas ( 6 ). 

We must therefore assume that the Jural Incapacity which 
was inseparably connected with Mancipium was the same as 
in the case of Slaves, at least with regard to rights of Pro- 
perty, and, consequently, that it operated more rigorously and 
widely than that of children under Paternal Power. (Note (£).) 
Hence, therefore, it undoubtedly comprised a special form of 
restricted Jural Capacity, peculiarly appertaining to the Family 
relation. 

It was distinguished from a condition of Slavery only by 
this, that while the latter was regarded as a condition in itself, 
Mancipium consisted in dependence upon a determinate, in- 
dividual Head of a Family. It is also indisputable that during 
the continuance of the Mancipii Causa the exercise of Political 
Rights was suspended, so that an Emancipated person could 
neither vote in the Assemblies of the People, nor act as a 
judex, or witness a Testament (r). In matters of Family Law, 



were undoubtedly two forms of in man um conventio, matrimonii causa 
and F1DUCIAE causa (Gaius, i. § 1 14), and the Jural condition of a Daughter, 
in accordance with the texts cited, was connected with the first form. There 
still remains therefore the question how the Jural Capacity of a Woman as 
regards the in maknum conventio fiduciae causa, was constituted. We 
have no information upon this point, but it may be presumed that in this 
respect the two forms were pot different from one another. Moreover this 
question is not important, because the coemptio fiduciae causa was at all 
events based upon no permanent condition, but was only applied as a wholly 
temporary formality. 

($) Gaius, 1. § 123 “ Servorum loco constituuntur jii. $ 114 
“ Idem de eo qui in mancipio est praevaluit, nam et is servi loco 
est.” In the last text a direct application of this analogy is apparent. The 
Aclstipulation of persons standing in mancipio is just as void as that of 
Slaves (nihil agit), and therefore altogether different from that of a filius- 

FAMILIAS. 

(c) Ulpian, xx. § 3—6, where the cases are accurately specified in which 
a Son might act as a witness for certain testaments, which presupposes hi9 
general capacity of giving evidence, proceeding by the contrast that a person in 
mancipio was usually incapable, because similar rules would otherwise have 
been given for his case. The witness of a testament represented, for instance, 
a class of the Roman people, and in this relation it was said “Tkstamrnti 



Digitized by v^ooQle 




38 



§ 67 . Restriction of Jural Capacity . 

on the other hand, he stood in a different position. His mar- 
riage continued to be regarded as a genuine lawful Marriage, 
and the children who were begotten by him during his depen- 
dence sometimes passed into the Power of the Grandfather, at 
other times into that of the Emancipated person himself after 
he had gained his freedom; but in no case did the children 
fall into the mancipii causa of their father (d). 

There now only remains to determine that farther restriction 
of Jural Capacity which arises from the dependence of the Child 
on Paternal Power, which is also the only one that has been 
transmitted along with the Roman Law to our own times, and 
which indeed is still traceable, although in a very modified form, 
in the most modern Law Codes. 

The Paternal Power as a matter of course is one of the most 
important Jural relations which occupy a proper place in the 
Family Law, which deals with the origin and dissolution of this 
Power, as well as of the rights of the Father and of those of the 
Child, not only as regards rights which concern the Person, but 
also of those which relate to Property. We are here merely 
concerned to extract from this relation as a whole, the influence 
which asserts itself upon the Jural Capacity of a dependent 
Child. 

The Jural Capacity of a Child subject to the Power of its 
Father may be stated in the following simple propositions: — 
The Child was incapable of exercising in matters of Private Law 



FAcrio NON privati sed PUBLici juris est.” L. 3 qui test . (28, i). Op- 
posed to the assertion advanced in the text (regarding suspension of political 
rights) one might adduce with much force, L. 5, $ 2 ; L. 6 de cap . min. (4, 5), 
according to which political rights could not be lost by any minima cap. 
demin., nor therefore by the Mancipii causa. But when these texts were 
composed the mancipii causa was almost always purely symbolical and 
transitoiy, therefore the suspension was imperceptible. When, however, in 
ancient times a Roman emancipated his Son through poverty, in such a way 
that he was to serve the purchaser for a certain period, it is surely inconceiv- 
able that during this period of service any political right could have been 
asserted ; after the Son's release to be sure the early right undoubtedly 
reappeared undiminished, for which reason I have only used the term 
Suspension. 

(< i ) Gaius, 1. § 135. 
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any power or authority, in every other relation it was completely 
capable of Jural rights. Moreover this incapacity was not to be 
regarded as a defect indwelling in the Child itself, but simply as 
the result of the Rule of Law, according to which the Father 
acquired all rights which originated from the dealings of his 
Child. 

It was therefore only in matters of Private Law, and not in 
those of Public Law, that such a restriction was observed. A Son 
might consequently, like the Father, vote in the Assemblies of 
the People, and be employed in the highest posts of honour (*). 

In Private Law the Child has Connubium and Commercium, 
therefore the highest capacity known to the Institutes of the old 
Jus Civile; but this capacity could not procure for the Child 
any form of present Power, as is shown very plainly in the fol- 
lowing applications of the rule. 

The Marriage of a Son is a valid Civil Marriage (justum 
matrimonium), but when it is contracted in manum convbntio 
the Power over the Wife does not vest in her Husband, but in 
his Father. The Children of such a Marriage are legitime 
concepti, and pass at birth into the Paternal Power, not indeed 
of the Father but of the Grandfather. A Child is thoroughly 
capable of Agnation. Dominion over Slaves cannot be exer- 
cised by a Child, because this is a case of Power properly so 
called. But a Son may hold the office of a Tutor, as it is a 
Public Office. 

The Son has Commercium and is therefore qualified to appear 
as a Witness in Mancipations and Testaments, in regard to which 
a Slave is completely disqualified. But he is neither able to have 
Ownership nor Servitudes. 

The Son cannot become a Creditor, since it invests him with 



(e) L. 9 de his qui (1, 6) “ Filiusfamilias IN publicis causis loco 

PATRISFAMIL 1 AS HABETUR, VBLUTI 81 MAGISTRATUM GERAT, VEL TUTOR 
DETUR?” L. 13, } 5 ; L. 14 pr. ad Sc. Treb . (36, 1) “Nam quod ad jus 
publicum attinet, non sequitur jus potest atis.” Comp. L. 3 d$ adopt. 
(1, 7) ; L. 77, 78 dejud. (5, 1) and Livius, xxrv. 44 ; Gellius, 11. 2 ; Valerius 
Max. ii. 2, 4. 
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a real Power. But he is quite capable of contracting Debts; 
indeed they at once produce civiles- obligationes, and are 
therefore actionable (/). The principle underlying this distinc- 
tion is, that a Son may generally enrich his Father, but not 
make him poor(^). These propositions undergo a modification, 
however, in regard to the reciprocal relation of indebtedness 
between a Father and Son : thus the latter may have Claims 
upon the Father, but only as naturales obligationes. Con- 
versely he may also become the Debtor of his Father, but simi- 
larly only in a naturalis obligatio (A). What was stated 
above (§65) in regard to Obligations between a Master and his 
Slave, equally applies therefore here. But in all these rules, 
which concern the Capacity or Incapacity for Obligatory Rela- 
tions, no distinction is recognised between a Son and Daughter 
under Paternal Power, even in the Ancient Law. (Appendix V.) 

The Rules just enumerated may, however, be resolved into 
the simple proposition, that a Child can generally have no active 
Rights of Property. But since a right of Inheritance, according 
to its nature and destination, is simply a collective expression 
for the totality of Property- Rights (although in particular cases 
a Succession might perhaps consist only of Debts), it farther 
results from that proposition that a Child, although possessing 
the testamenti factio, is nevertheless not qualified to execute 



(/) L. 39 de O . et A . (44, 7) “Filiusfamilias ex omnibus causis tan- 

QUAM PATERFAMILIAS OBLIGATUR, ET OB 1 I> AGI CUM ICO TANQUAM CUM 
PATREFAMILIAS potest;” L. 57 de jud. (5, i) ; L. 44, 45 de peculio (15, I); 
L. 141, } 2 de V. O. (45, 1) ; L. 8, § 4 de acceptilat. (46, 4). It is a wholly 
singular exception that a Son is not bound by a vote without the Father's 
.consent. L. 2, § I de pollic. (50, 12). 

(^) This Rule is only expressly declared for Slaves. L. 133 de R. J. 
(50* * 7 ) 14 Meli OR CONDITIO NOSTRA TER SERVOS FIERI POTEST, DETEfUOR 
fieri non potest,” and in other similar texts. In this respect, however, 
Slaves and Children stood on the same footing. 

(A) The possibility of a naturalis obligatio between a Father and Son 
underlies L. 38, pr, § 1, 2 de cond. in deb. (12, 6). The impossibility of 
Actions between them is expressly declared in L. 4, 11 de jud . (5, 1) ; L. 16 
de furtis (47, 2). 
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a Testament (/ ) : indeed, still farther, that the Child is generally 
incompetent to have an Heir (£). 

If the limits of Jural Capacity here stated as regards Children 
in Paternal Power are compared with those above given (§ 65) 
in regard to Slaves, there will be found a certain similarity as 
well as some diversity amongst them* They resemble one 
another in the involuntary Representation of the Head of the 
Family in acts of Acquisition, from which again results an 
almost absolute Incapacity to have a personal Estate. They 
differ in this, that the incapacity of a Son has no other basis 
except the involuntary Representation just mentioned, and hence 
side by side, with it he was, nevertheless, quite qualified to con- 
tract a Roman Marriage and Relationship, to be a Witness of a 
Testament, or a Guardian, and to have Actionable Debts ; whilst 
the Slave was incompetent for all these relations, because his 
Incapacity, quite apart from that involuntary Representation of a 
determinate person, had a second and totally independent basis, 
namely, the absolute condition of Slavery in itself (/). It was a 
mere consequence of this difference that the existence of Owner- 
less Slaves was actually recognised, and indeed in a variety of 
ways, whilst filiifamilias were absolutely incapable of recog- 



(1) Ulpian, xx. § 10 “Filiusfamiliae tbstamentum facere non potest, 

QUONIAM NIHIL SUUM HAUET, UT TRSTARI DF. EO POSSIT.*' On the Other 
hand he had the testamenti factio, for he might act as a Witness in regard to 
a Mancipation, and also as a lib ripens and familiar emptok. Ibid. 
» 3 - 6 . 

(£) L. 11 de fidejuss . (46, 1) ; L. 18 de Sc. Maced . (14, 6). 

(/) This essential difference between the incapacity of Sons and Slaves 
nowhere shows itself so plainly as, according to Gaius (in. § 114), in regard 
to Adstipulations. An Adstipulation had this peculiarity that it was deemed 
to bind the parties personally ; therefore the adstipulator, in accordance 
with the intention of the contract, could acquire no right of action for a third 
person, but simply for himself or for nobody. Hence it was that with regard 
to a servus adstipulator it was said nihil ag it, and with regard to a 
FiLiusFAMiLi as, AGIT AL 1 QUID : but the Son’s right of action was suspended 
during potestas, and was first enforceable on the death of the Father. Con- 
cerning capitis deminutio mentioned in connection with this subject, see 

•} 70 (0. 
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nition apart from an actually ascertained Father, upon whom 
they were dependent. 

The restricted Jural Capacity of Children in Paternal Power, 
as here described, was the primitive form, but in course of time 
large modifications were introduced. The very first of these 
occurred in the beginning of the Empire, when a Son was per- 
mitted to create a personal Estate for himself by acquisitions 
made during Military Service (Castrense peculium), and 
indeed with respect to it to be treated, by a fiction, as an 
independent person (sui juris). This new form of Capacity 
was at a later period extended to acquisitions gained in other 
branches of the Public Service (quasi-castrense). Far more 
important in their scope, but exerting less influence on the Law 
itself, were the Exceptions introduced by the Emperor Con- 
stantine, and extended by Justinian into a general rule, with 
respect to the so-called peculium adventitium of the Modems. 
From the time of their introduction but little remained of the 
earlier Incapacity to hold Property; the Child now actually 
possessed Property to a large extent, except that it was subject 
to entirely peculiar restrictions. Nevertheless this newly con- 
stituted Right must be regarded as simply a development of the 
earlier condition, without which it cannot be completely under- 
stood, and the special form of Jural Capacity described in the 
present Section cannot therefore be included amongst the anti- 
quated, but only amongst the reformed Institutes, on which 
account its exposition belongs directly to the Modem Roman 
Law. 

If we embrace under one general point of view what has here 
been said concerning dependence upon Family Power, we shall 
be able to distinguish two completely different degrees of re- 
stricted Jural Capacity — the one dependent upon Paternal Power, 
and the other upon Mancipium. Everything, however, that has 
hitherto been asserted will become clearer by being summarised 
as follows : There are three grounds of restricted Jural Capacity, 
each of which again regulates three distinct degrees of such 
Capacity, in such a way that the first degree always denotes the 
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most favoured condition, or the absence of every restriction 
springing out of this ground. The degrees themselves are as 
follows : — 



I. — In relation to Freedom . 

A. INGENUI. 

B. LIBERTINI 

C. SERVI. 

II. — In relation to Citizenship. 

A. CIVES. 

B. LATINI. 

C. PEREGRIN!. 




III. — In relation to Family Power. 



A. SUI JURIS. 

B. FILIIFAAf ILIAS. 

C. QUI IN MANCIPIO SUNT. 



J ALIENI JURIS. 



There are indeed still others who are alieni juris, such as 
Slaves and Married Women in manu : but the former belong to 
the first classification (I. C.), and the latter to the second grade 
of the third classification (III. B.) ; neither therefore constitutes 
a peculiar degree of Jural Capacity restricted by Family Power. 
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Section 68. 

The threefold Capitis deminutio. 

Three kinds of restricted Jural Capacity, each resting upon its 
own peculiar basis, have hitherto been mentioned. Their exist- 
ence, especially their number (neither more nor less than three), 
is generally recognised by Moderns, but an attempt has been 
made by them to denote those three relations by the technical 
expressions status libertatis, civitatis, familiae, whereby 
the simple theory of the Roman Law has again been somewhat 
obscured. 1 have accordingly purposely avoided these expres- 
sions, which do not belong to the original Law Sources, and 
have reserved to myself the task of inquiring, in a suitable place, 
what is true or false in them. 

. Again, in those threefold degrees of Jural Capacity, individuals 
may experience numerous changes, sometimes of an advan- 
tageous and at other times of a disadvantageous character, since 
a Freeman may become a Slave, a Roman Citizen a Foreigner 
(peregrinus), and the Head of a Family a Dependent Person, 
or conversely: the one may be called exaltation, the other a 
lowering, or degradation. Moreover these changes may arise 
sometimes from a natural, and at other times from a juristical 
cause ; thus, for example, a Son may be freed from the Power of 
his Father as well by his Death as by Emancipation. The influ- 
ence of these changes upon Jural Capacity requires no fresh 
specification, indeed it results as a matter of course from what 
has already been asserted ; thus a Slave, for example, who has 
fallen from a state of Freedom into a condition of Slavery, has 
no different Jural Capacity from one who was bom in Slavery. 

Nevertheless a primitive legal concept underlies the equally 



Digitized by v^ooQle 




45 



§ 68 . Capitis Deminutio. 

ancient expression capitis deminutio (j), and the question 
arises, what is to be understood by it ? It might be supposed 
that there could be no doubt about the matter, since the old 
Jurists themselves, in not a few passages, supply the explanation 
that it is a status mutatio (commutatio, permutatio) (b). 
But very little is after all gained by this explanation, partly 
because the definition of status again involves the greatest 
difficulties, and partly because, as the explanation itself sug- 
gests, in addition to the mutatio in each case, many other 
elements have also to be considered, which the authors of the 
definition certainly also contemplated but merely omitted to 
mention. Thus we find that this definition of the old Jurists, 
like so many others, does not carry us very far. 

If we confine ourselves at first to the mere literal meaning 
of the words, it would appear that we must look for two 
essential elements in that legal concept: in the first place, a 
change in the condition of a person; and secondly, such 
a change as operates to his detriment. This reminds us, 
however, at once of one half of the changes mentioned in 
the beginning of the present Section, namely of degrada- 
tions in relation to Jural Capacity. And this conjecture 
obtains again a high degree of probability from the circum- 



•(a) In the manuscripts two forms of writing this word occur, deminutio 
and diminutio. Hugo asserts a decided preference for the last. Rechts - 
geschickte , p. 121, II tiled. The alphabetical arrangement of Fest us seems to 
decide in favour of the former, for the word Dkminuti stands betwixt Db- 
magis and Demok. But this really proves nothing, because this strict 
arrangement was introduced by the editor of Festus, whilst in the manuscript 
all the words ran after one another in tolerable confusion. I see no reason to 
doubt that the ancients themselves may have actually written the word in both 
forms, and that therefore both are correct. 

(ft) Pr. J. de cap . dem . (i, 16) ; L. de cap. min . (4, 5) of Gaius ; Ulpian, xi. 
$ 13; L. 9, $4 de minor. (4, 4) of Ulpian; Paulus, 1. 7, } 2; in. 6 , § 29; 
L. 2 de in int . rest. (4, 1) of Paulus; L. 28, C. de liber, causa (7, 16). In all 
these passages it is called status, and as regards Gaius, 1. { 159, it is 
an illegible text : prioris . . . permutatio, which at my suggestion has 
been filled up by capitis, because a p was at least visible. The distinction 
between Mutatio, Commutatio, and Permutatio is in itself unimportant ; 
moreover the greatest diversity prevails in the reading of the manuscripts with 
regard to many of the texts cited, and mostly in regard to those of Justinian. 
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stance, that there is a threefold capitis deminutio, just as 
we have seen above that there is a threefold restriction of 
Jural Capacity. Hence, therefore, we may generally conceive 
by capitis deminutio some sort of diminution of Jural 
Capacity, and this undoubtedly, according to the three possible 
grounds of such changes, in relation to Freedom, Citizenship, 
and Independence, consequently in comparison with the Tables 
given at the end of Section 67. But this assumption still remains 
simply a probable one, and it§ truth can only be established 
by comparison with the actual scope which the Roman Jurists 
assigned to their doctrine of the threefold capitis deminutio, 
to which comparison I shall now direct my attention (c). 

The three degrees of capitis deminutio are called, accord- 
ing to the simplest and most certain terminology, maxima, 
media, minima (</). 

1. Maxima. Consists, according to the texts above cited, 
in the loss of Liberty, that is to say in the transmutation of 
a Freeman (ingenuus or lidertinus) into a Slaved). The 



(c) The most important texts are these : Gaius, 1. $ 159 — 163 ; Ulpian, xi. 
j IO—13, tit. J. de cap . demin . (i, 16) ; L. li de cap. min. (4, 5) (Paulus) ; 
Boethius, In Ciceronis Top., C. 4 (on the whole correct, except that he erro- 
neously iucludes Deportation in the Maxima). 

(J) The following irregular terminology occurs along with that mentioned 
in the text : (1) The media is called minox by G;iius and iu the Institutes (in 
both media is named at the same time) ; (2) The two higher degrees were 
clubbed together by Gaius under the name majores (1. § 163), and by Callis- 
tratus aud Ulpiau under the name Mauna. L. 5, $ 3 de extr. cogn. (50, 13) ; 
L. 1, J 4 de *uis. (38, 16) ; L. 1, $ 8 ad Sc. Tertuil . (30, 17). Iu contrast to 
this magna Ulpian calls the lowest degree minor. L. i, } 4 cit. Prom 
this it plaiuly appears that the expression minor is ambiguous, and ought 
therefore to be avoided. The expressions used above in our text leave no 
room whatever for misconception. In the passage quoted from L. 5, {3 de 
extr. cogn. (50, 13), it is said: “Magna cai*. dem. ... id est cum 
LIBERIAS ADJM1TUK, VELUTI CUM AQUA KT 1GN1 INTERD 1 CITUR.” Here 
libertas is substituted for civitas, in support of which other analogies else- 
where occur. Schilling, Institutionen , vol. 2, $27. Note (4). 

(e) Another case might still perhaps be reckoned, the trausmutation of a 
Freeborn person into a Freedman. This case could only occur in the case of 
a Woman who married a forcigu Slave with the consent of his Master (for 
if she did so without his consent she became herself a Slave). Tacitus, 
Ann. XU. S3 ; Paulus, IV. 10, $ 2 ; Gaius, 1. $84; Fragm. de Jure Fisci, 
} 12. That this case was not mentioned in connection with caiths demi- 
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opinion above expressed is here therefore completely and in- 
disputably confirmed. 

ii. Media. The following applications of this form occur: — 

A. — According to the texts above cited the transmutation of a 
Citizen into a Foreigner (peregrinus), e.g. 9 by Deportation. 

B. — The transmutation of a Citizen into a Latinus (/). 

C. — The transmutation of a latinus into a peregrinus is 
not indeed mentioned in express terms, but it may well be 
assumed that deportation produced a capitijs deminutio as 
well in the case of a Latin, as in that of a Roman Citizen (g). 

So that the opinion we have just expressed is as distinctly 
verified also in the case of media as in that of the maxima form. 

hi. Minima. The analogy of the first two cases would 
consistently lead to the following applications : — 

A. — The transmutation of the Head of a Family into a filius- 
familias, e.g., by arrogation, and, in the more Modem Law, 
by legitimation. That a change of this sort produces a 
capitis deminutio has never been disputed (£). 

B. — Degradation of a fiuusfamilias, or of a Woman in 
manu, in the mancipii causa. That such cases also partook of 
the character of the minima capitis deminutio seems indubit- 



nutio may well be explained by its later origin and (probably) its rare occur- 
rence. When it was regarded as a capitis deminutio it was esteemed 
maxima, not minima ; for, in regard to a Freedman, the condition of the 
Libertinus in itself (similar to that of Slavery) was, of course, in relation to the 
State, quite different from the relation to a particular Patron, and more im- 
portant. than the latter. 

(f) Boethius, In Ciceronis Top. 9 C. 4 “ Media vero, in qua civitas 
AM lTTATUR, KET1NETUR LIBERTAS, ut in Latinos Colonias transmigration 
Gaius (ill. } 56) also mentions the same case, and still more distinctly than 
Boethius, only without employing the term capitis deminutio. Comp. 
Cicero, Pro Caecina t C. 33. 

(g) According to the law and terminology of a more ancient period the 
occurrence of Infamy might also be considered a capitis deminutio, by 
reason of the loss of capacity for Political Rights ; but in the period of the 
Classical Jurists it was regarded otherwise. This will be discussed below in 
regard to Infamy. 

(ä) L. 2, § 2 de cap . min. (4, 5) ; Gaius, 1. $ 162. In like manner the 
change of Jural condition arising to an independent Woman by her marriage 
in manum conventio. 
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able 9 and this was tue reason why the Emancipation and Adop- 
tion of a strange Child was regarded as a capitis deminutio, 
because, according to their old forms, they were both always 
connected with a transfer by the mancipii causa (i ). If regard 
had not been paid to this circumstance, it is remarkable that 
Emancipation, whereby a Son became Independent, therefore in 
the end lost nothing with respect to his Jural Capacity, but 
rather gained by it, should nevertheless have been always, and 
quite commonly, treated as capitis deminutio. 

C. — Finally, the Degradation of the Head of a Family in the 
mancipii causa might also be deemed to fall under this cate- 
gory; but such a Degradation was generally impossible, be- 
cause Emancipation, from which the mancipii causa could 
alone arise, could only happen in the case of a filius-familias, 
or of a Woman in manu (*). 

Thus our opinion would seem, therefore, to be fully confirmed 
in regard to the minima also, and at the same time the confirma- 
tory proof might be completed by its application to all individual 
cases. That the idea of capitis deminutio here maintained 
is nevertheless rejected by the prevailing opinion of modem 
teachers of Law, is partly to be accounted for by certain doubt- 
ful individual applications, and still more so by the conflicting 
explanations of Roman Jurists concerning the notion of minima 
capitis deminutio. This matter, however, opens out such a 
comprehensive field of inquiry, that in order not to break the 
connexion of what has been said here, it must be made the sub- 
ject of a separate investigation. (App. VI.) In conclusion, it is 
only necessary to quote the text of a non-juristical writer who 
mentions the most important cases of capitis deminutio, 
exactly in the same way as they result from our own hypothesis. 
Festus says in his lexicon, “ deminutus capite appellatur 
qui civitate mutatus est(/): et ex alia familia in aliam 



(*) L. 3, § i de cap . min. (4, 5) “Cum kmancii’ARI nemo possit, nisi in 
1MAG1NAKIAM SERVILEM CAUSAM DKOUCTUS.” GaillS, I. $ l 62 , lB, 4. 

( Jk ) Gaius, I. } 1 17, 118; Ulpian, xi. { 5. 

(/) Conradi ( Parcrga % p. 174) would here substitute multatus est, and this 
undoubtedly specious proposal is borrowed from J. D. Pit Annotat fonts post C . 
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ADOPTATUS: ET QUI LIBER ALTERI MANC1PIO DATUS EST: ET QÜI 
IN HOSTIUM POTESTATEM VENIT : ET CÜI AQUA ET IGNI INTER- 
DICTUM EST.” 

We shall accordingly henceforth employ the expression 
capitis deminutio to signify every Degradation in relation to 
Jural Capacity. 

If, then, the view of minima capitis deminutio here con- 
tended for be accepted as correct, it necessarily follows that in 
the Justinian Law the only surviving instance of it is Arrogation. 
This is indeed absolutely indisputable, because manus, like the 
mancipii causa, had long since disappeared as an independent, 
existing relation. But Emancipation also could no longer be 
regarded as a capitis deminutio, which, properly speaking, 
must have logically resulted from the circumstance that the 
Emancipated person was no longer transferred by a formal 
mancipii causa. Indeed Justinian ordained that notwithstand- 
ing it the Father could retain his right of Patronage ( m ) ; but 
that was merely not to abridge his right of Succession, for 
which, moreover, according to the law of the Novels, no arti- 
ficial protection was any longer necessary. On the other hand, 
Justinian himself had already expressly prescribed that Agnation 
was not destroyed by Emancipation («) ; still earlier, however, 
Agnation had lost all its practical value by the newest legislation 
concerning Inheritance. In the sense, therefore, of the Jus- 
tinian Law, Emancipation could no longer be considered as a 

CAPITIS DEMINUTIO. 



44. This substitution must nevertheless be rejected for this reason, that 
the case would otherwise be identical with the aquak kt ignis intkroictio, 
mentioned at the end of the text ; therefore wholly superfluous, and with a very 
unnatural separation of the two texts. The civitate mutates is a Roman 
who willingly relinquishes his right of Citizenship, in order to become a Citizen 
in a Foreign State. Comp. Cicero, Pro Dalbo , C. 13 “ Ne quis invjtus 
civitate mutrtur C. 18 “Utet civitate illum mutatum esse kate- 
RETUfc;” Livius, V. 46 “Mutari kinibus L. 7 pr . de cap . min. (4, 5) 
“ Famiua mutati.” Comp. Gronov, Obs. in. 1. 

im) L. 6, C. de emancipat . (8, 49). 

(/*) L. 11 ; L 13, § I, C. de leg . hered. (6, 58). 



R. 



E 
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Section 69. 

The Effects of Capitis deminutio. 

The effects of the very diverse events which are here compre- 
hended together under the general term of capitis deminutio, 
are for the most part so produced, that they result as a matter of 
course from the nature of the individual changes. When, for 
example, a Roman Citizen lost his Freedom (maxima capitis 
deminutio), it was of course understood that he was thereupon 
relegated to the very restricted Jural Capacity of a Slave, and 
that he could therefore no longer preserve either his earlier 
Marriage and Cognation, or his former Property. In like 
manner, an Arrogated person lost, not indeed his Marriage 
and Cognation, but in truth his Property. All this necessarily 
followed from the restrictions above set forth on the Jural Capa- 
city of Slaves and Children. What therefore happened in such 
cases with respect to rights of Property was simply what would 
have happened if those rights had, in the first instance, been 
acquired subsequent to such a capitis deminutio, consequently 
similar to what the Romans expressed in regard to a Testament 
by the natural rule, quak in eam causam pkrvenerunt, a qua 
IXC1PKRE NON P 0 TERANT, PRO NON SCRIPTIS HAHEXTUR (a). 
But if nothing except this was meant, there was no occasion at 
all to speak of the special effects of capitis deminutio; indeed, 
there would have been transmitted to us in that phrase only 
a useless and inconvenient technical expression. In point of 
fact, however, the converse of this must be maintained ; the ex- 



(ii) L. 3, § 2 de hü quae pro non scripto (34, 8). The same rule occurs 
frequently in other applications. L. 11 de jud . (5, 1) ; L. 11 de sent, (8, 1) ; 
L. 16 ad L, Aquil. (9, 2) ; } 6J de nox. act . (4, 8). Some dispute this rule, 
but apparently only so far as relates to its unconditional universality, inas- 
much as exceptions to it are said to have been admitted. L. 98 pr . ; L. 140, 
§ 2 de T. O. (45, 1) ; L. 85, * 1 deR. 7. (50, 17). 
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pression is to be considered as something quite independent, 
having its own positive effects, which must now be stated. The 
idea underlying the whole concept was, in short, apparently this, 
that every form of capitis deminutio converted, as it were, the 
person who suffered it into a new man. This distinction of the 
twofold effects of capitis deminutio lies on the surface of the 
thing itself, and is also manifested by the otherwise wholly use- 
less technical expression; it is not expressed by the Roman 
Jurists, who, although they were certainly accustomed to give 
special prominence to positive effects in particular cases, yet did 
so in such a way as to largely mix up with them that which, if 
separately considered, could not be strictly admitted as apper- 
taining to the special incidents of capitis deminutio. 

In the maxima and media capitis deminutio those peculiar 
and entirely positive effects are less evident, because here the 
largest and most important number of them are already pro- 
duced, partly by the condition of Slavery and pekkgkinitas, 
and partly by the confiscation of Property occurring in the most 
frequent cases, and which again partakes of quite a special cha- 
racter, and is altogether independent of capitis deminutio ( l >). 



( 1 b ) Since this is a point of importance, but one by uo means recognised, 
the foUowing observations may be worthy of attention. Confiscation, like 
the universal Succession of the Fiscus in regard to Property, is a positive 
development of fixed Criminal Penalties, and not the natural consequence of 
capitis deminutio: in the first place, because it can only be generally 
admitted with certainty since the period of Augustus (for before that period 
wholly different consequences occurred in regard to Property), whilst capitis 
deminutio is a Primitive Law. In the second place, because it only happen* 
in consequence of a penal Sentence, thus, for example, it is quite certain 
that it is not imposed on a civis who suffers the media capitis deminutio 
by entering into a colonia latina (} 68). In the third place, because from 
the general character of the change of the Jural condition involved by the 
MAXIMA and MEDIA cap. dem., the Succession of the Fiscus to the property 
did not certainly result. For a Deported person (media c. d.) was supposed 
rather, according to the general character of his new condition, to preserve 
his former property, inasmuch as a free peeeokinus is capable of po»sc*sing 
property. And even in regard to the serves poenae (maxima c. d ), 
although the projierty is no longer deemed to belong to him, a» lie is wholly 
incapable of possessing property, it is nevertheless supjmsed, according to 

E 2 
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Only two legal principles call for special notice in this place. 
The two higher fonns of capitis deminutio are often assimi- 
lated to Death, and that is what modern Jurists are accustomed 
to designate as Civil Death (mors civilis). This assimilation 
prevails not only in the case of the maxima c. d., but also in 
that of the media, where the latter is the consequence of a 
punishment ( c ). It was employed to prevent, amongst other 
things, the many burdensome consequences of Caducity ; it was 
by no means, however, limited to this object (c/), but prevailed 
rather much more generally, and notably in order that a Deported 
person, just as a Deceased person, might not be able to exclude 
the right of Succession of remote Cognates, or the patronistical 
Succession of his Children. (Note (*•).) Moreover, the influence 
of media c. D. upon Family Relations, especially in the case of 
Deportation, requires to be more closely defined. It is in regard 
to the Marriage of a Deported person (man or woman) that a 
consistent treatment is particularly observable, for that connexion 
ceases to be recognised as a Civil Marriage, which required 
Citizenship for both spouses, but continues (when the parties so 
wish) to be deemed a Marriage according to the jus gentium (e). 



general principles, to be Ownerless, because the Fisc us is not the Master of 
such a Slave, and therefore has no claim to Succession in regard to his estate. 

(c) I. In regard to the maxima. L. 209 de A*. J. (50, 17) 44 Servi- 
TUTF.M M ORTA Ll TATI FKRK COM FA KAMI'S ; M L. 59, } 2 dc condit . (35, l) 
14 Skkvtits mortj ADSIMILATI'R L. 5 pr. de bonis damn. (48, 20). 

II. In regard to the media. L. 1, } 8 de It. P. contra tab. (37, 4) 44 De- 
PORTATOS I'.NIM MORTUOKUM LOCO HABEND« >S L. 4, $ 2 de bonis Ubert. 

44 Dkpoktatus . . . morti'i loco habkitk.” It is here pointed out that 
at times the maxima c. d. might have a more feeble effect, as, for instance, 
when a Roman fell into captivity, his Patronislic right of Succession remained 
meanwhile suspended by reason of a possible postliminh. L. 13, § 1 de don. 
int. v. et ux. (24, 1) ; L. 63, j to pro socio (17, 2) is erroneously cited as an 
authority where Death rather denotes something different from the MAXIMA 
and minima c. D., and is only placed in juxtai>osition with them in regard to 
a particular effect. 

id) The relation to Caducity is exhaustively pointed out, but too narrowly 
applied, by Cujacius, Obser. xvn. 13. Cf. also Schulting, Notae in Dig. 
L. 209 de A\ G. (50, 17). 

(e) L. 5, J I de bonis damn. (48, 20) ; L. 21, C. de don. int. v. etux. (5, 16); 
L. 1, C. de repud. (5, 17). This was therefore based simply on a consistent 
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That every tie of Agnation of the Deported person is destroyed 
is undoubted, because this is not conceivable without Citizen- 
ship. On the other hand, it is noteworthy that even his Cognate 
relationship is said to perish ( f ), although it is expressly ad- 
mitted that a mere juristical event (so long as Freedom con- 
tinues) can not destroy the natural tie of blood (g). It is 
certain, however, that the rule concerning the destruction of 
Cognate relationship is merely an inaccurate expression. Cog- 
nation itself continues to exist, but its most important juristical 
effects are extinguished: thus, in particular, the Deported person 
can neither himself assert a claim to Cognatic Succession, nor 
obstruct that of a more remote Kinsman. (Note (r).) But that 
Cognation is not extinguished as an impediment to Marriage, 
seems to follow as a matter of course, because in this respect the 
impediment arose even in a condition of Slavery, and continued 
to operate ever afterwards (§ 65). 

It is wholly different in regard to the minima capitis demi- 
nutio (k). True certain effects occur in this case also, which 
must of course be understood according to the character of the 
particular act ; thus, for example, an Arrogated person necessarily 
loses his Property, because he enters into a condition in which 
it is alike impossible for him either to possess, or to acquire, 
such rights of Property (§ 67). 

On the other hand, there arc many other effects, similar to the 



application of general principles: on the other hand it was certainly a Jt\s 
singulare, and the result of an indulgent treatment, that (according to the 
same texts) the Dotal rights were allowed to be preserved, for, properly speak- 
ing, every Roman Dos presupposed a valid Civil Marriage. 

(/) 6J de cap. dem . (1, 16) “Sed et, si in insl'LAM quis deportaits 
SIT, COGNATIO SOLV 1 TUR L. 4, § ii de gradibus (38, 10). In the passage 
last quoted Affinity was also stated to be annulled, which is certainly not 
intelligible according to the explanation given in the text in regard to Cog- 
nation. L. 17, §. 5 ad Sc. Treb . (36, 1) is not applicable, for it simply relates 
to the interpretation of a Fideicommissl m, therefore to the probable intention 
of the Testator. 

(g) { 3J de leg. adgtt . tut. (1, 15) ; L. 8 de K. J. (50, 17), and other texts. 

(/1) The distinction between the effects of the lowest and of the highest 
degree of C. L>. is generally recognised in L. 2 pr. ; L. 7 , § 2, 3 de cap. min . 
( 4 » 5 ). 
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effects of the maxima and media capitis deminutio, which 
cannot be explained in this simple manner, and the reason of 
this distinction is the following: — The higher degrees of capitis 
deminutio are altogether simple and always uniform events. 
They comprehend the loss of Freedom and that of Citizenship, 
neither more nor less. The minima capitis deminutio is not 
of so simple a nature. If one compares Arrogation with Eman- 
cipation, the former will be found to be completely opposed, 
both in its destination and consequences, to the latter, since 
Paternal Power is produced by the one and destroyed by the 
other. Nevertheless, since they bear a common designation, to 
which certain general effects are also attached, it seems to be 
clear that, in regard to such effects, capitis dkminutio must be 
conceived as itself an independent cause, without reference to 
whether, in an individual case, it is connected with subjection to 
Paternal Power, or conversely, with liberation from that Power. 

It will now be expressly shown, in the first place, that the 
minima capitis deminutio only operated in matters of Private 
Law. When, therefore, a Magistrate, or a Senator, or a Judge 
was either Arrogated or Emancipated, this circumstance had no 
influence upon his public functions (/'). In matters of Private 
Law, however, the following effects are visible. 

I.— Family-law. 

A Civil Marriage, which existed before the capitis demi- 
nutio, continues also thereafter unchanged : this is undoubtedly 
the case as regards Arrogation or a completed Emancipation. 
In the state of transition, during the mancipii causa, the point 
may perhaps be open to some doubt, and yet even in this case 
the continuous efficacy of Marriage is distinctly recognized 

(§67 (</))• 

Agnation is, however, completely destroyed by every minima 
capitis deminutio, whilst Cognation, on the contrary, subsists 



(/) L. 5, $ 2 ; L. 1 tie cap . min. (4, 5). With what limitations this pro- 
position was perhaps understood in ancient times has already been stated, 
} 67. Note (<*). 
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unchanged (£). This rule prevails under all circumstances, and 
therefore in regard to Arrogation (/), Adoption, and Emancipa- 
tion. This must, at the same time, be regarded as one of the 
very special effects : for instance, in the case of an Emancipated 
person, it is not to be presupposed as a matter of course, for it is 
quite possible to conceive a release from Paternal Power without 
the destruction of the Agnatic relation in the Collateral branches. 
Justinian did not abolish this effect of capitis deminutio gene- 
rally : for instance, not in the case of Arrogation : he merely 
ordained that Agnation should not be extinguished by Ernand* 
pation (m). But by his later legislation Agnation is so largely 
deprived of every important influence, that this question, as a 
whole, has lost almost all practical interest. 

Gentilitas was similarly extinguished, that is to say, every 
minima capitis deminutio necessarily destroyed the relation 
between the deminutus and his former Gentiles (/1). 



(£) Gaius, 1. $ 158, 163 ; ill. § 27 ; Ulpian, xxvm. { 9—} 3 J de leg . agn . 
tut . (I, 15), } ij de adquis. per adrog . (3, 10); L. 6 de cap . mm. (4, 5) ; 
L. 8 de R, y. (50, 17). 

(/) In regard to Arrogation, however, there is a restriction to be noticed. 
The Arrogated person carries his children along with him into the Power of the 
new Father ; their Agnation therefore was not lost to him, but is revived again 
to a certain extent in the new family. 

(/n) L. 13, { 1, C. de leg . her. (6, 58). In the event of the death of the 
Emancipated person, his hekkditas passes to the Brothers and Sisters (as 
Agnates) and not to the Father (as Patron). 

(») Cicero, Top. §6“ Gentiles sunt qui inter sk eodkm nomine sunt 
. . . Qui capite non sunt deminuti.” Cicero primarily only had in view an 
Emancipated person, and he intended to guard against the error of it being 
supposed that by retaining the nomen unchanged, such a person would con- 
tinue in the gens in which he was born. That an Adopted or Arrogated 
person no longer remained in the gens of his Birth was indisputable by the 
NOMEN being relinquished, but might he not enter into that of the new Father 
(just as certainly os in his Agnation), whose nomen he undoubtedly adopted ? 
According to Cicero’s language we are obliged to deny this, for he un- 
doubtedly suffered a capitis deminutio ; in regard to on Adopted person it 
might indeed be supposed that the transitory mancipii causa had rendered 
him incapable for life of standing in the pure and lofty relation of some gens, 
but in regard to the Arrogated person even this ground of doubt did not exist, 
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Patronage perished as well by the capitis deminutio of the 
Patron, as by that of the Freedman. This will be farther pointed 
out below as regards particular rights conditioned thereby (Tute- 
lage, operarum obligatio, Succession) ( o ). 

Tutelage is only cancelled by the minima capitis deminutio 
of the Guardian, when it is legitima, and, in fact, derived from 
the most Ancient Law (the Twelve Tables) ; the legitima de- 
rived from the more Modem Law, the Testamentary', and the 
Dativa, still continue ( p). The Ckssicia also terminates in 
the same manner as the legitima (< q ). The capitis deminutio 



and it is therefore most natural to assume that Cicero was only thinking of 
Emancipation. 

(o) By maxima and media c. d. the right of Patronage was also naturally 
destroyed ; but by the subsequent pardon of the condemned culprit it might, 
however, be again revived. L. I de sent, pass is. (48, 23). 

(p) L. 3, } 9; L. 5, § 5 de legit . tutor. (26, 4) ; § 4J quib. modis tut . (I, 
22) ; L. 11 de tutelae (27, 3) ; L. 7 pr. de cap. min. (4, 5) “ Tutelar ETIAM 
NON AMITTIT CAPITIS deminutio, except is his, quae in jure alieno personis 
posit is deferuntur .” The very ambiguously expressed exception in this text 
has rightly aroused much speculation from early times. Some explain it as a 
clumsy circumlocution for Agnatjs, so that positis then would be equivalent 
to remanentibus usque ad moetem PATRis, or, Kinsmen who had not 
lost their natural Agnation (i.e. of Birth). Cf. Conradi, Parer ga, p. 190; 
Rudorff, Vormundschaft , vol. 3, p. 238. Hence the Scholiast of the Basil ikon 
says : notwithstanding the circumstance that the expression was not merely 
inexcusably ambiguous, but absolutely incorrect. For according to it such 
Tutors at the time of the transfer of the Tutelage must stand in the Power of 
a stranger (positis deferuntur), which, however, was quite impossible. 
Others restrict the exception to a cap. dem. by a datio in adoption em. 
Mühlenbruch, A. L. Z. 1835, No. 77, p. 609. By that, however, all logical 
connexion would be destroyed, inasmuch as at first an exception would be 
stated as apparently the only one, and then a second and more important one 
would be specified below. Others read with Haloander : non deferuntur, 
by which a completely simple and satisfactory sense is secured, but which, like 
all the singular readings of Haloander, as a mere conjecture, ought not to be 
regarded as decisive, liuschkc, Rhein . Museum , 7, p. 08. The result is the 
same according to the first and third explanations, doubtful in itself and in- 
compatible with other texts; according to the second, something new but 
little probable. Ulpian, xi. 9, speaks loo curtly and generally of each of the 
Legitima tutela, without mentioning the exceptions of the novae leges. 

(q) Gaius, 1. $ 170. 
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of a Pupil necessarily extinguishes Tutelage in all cases, inas- 
much as it cannot be conceived as occurring otherwise than by 
Arrogation, which at once subjects the Pupil to Paternal Power, 
and consequently renders him incapable of every form of Tute- 
lage (r). 

(r) L. 2 de leg. tutor . (26, 4), $ 4 J quib. mod is tut . (I, 22). 
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Section 70. 

The Effects of Capitis deminutio — ( continuation ). 

1 1 .—Things 1 - rights . 

Ownership is not destroyed by capitis deminutio. That the 
Arrogated person ceases to exercise it, because it passes from 
him to his new Father, is not only no contradiction, but a dis- 
tinct confirmation of this proposition, because it is obvious that 
Ownership could not pass to another if it was actually destroyed 
by capitis deminutio («). An Emancipated person, however, 
who had acquired a castrense peculium whilst he was still 
subject to Paternal Power, certainly remains the owner thereof, 
notwithstanding the capitis deminutio which he had suffered. 

It is wholly different in regard to personal servitudes, such 
as usufructus and usus. In order to make this quite clear 
the following Rule must be premised. If such a Servitude were 
conferred upon a person subject to Family Power (a Son or a 
Slave), the Father or Master would acquire it, although it was 
a matter of controversy whether its duration should be limited 
to the lifetime of the dependent person, or during the con- 
tinuance of his dependence: it would seem that according to 
the prevailing opinion the Servitude ceased when the Son died 
or was emancipated, or when the Slave died, or was sold, or 
liberated. Justinian prescribed the contrary, so that a Father 
or a Master could now presene a usufructus which had once 
been acquired notwithstanding all these changes (£). Along 
with the above Rule there exists the completely different pro- 
position of the Ancient Law, that the usufructus is absolutely 



(a) In precisely the same way it is explained in Gaius, ill. { 83, in contra« 
distinction to Usufructus. 

( 4 ) Fragm. Vat. § 57 ; L. 5, $ I ; L. 18 quit, modis us. (7, 4) ; L. 15, 17, 
C. de usufr. (3, 33). 
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extinguished by every capitis deminutio, even the minima; 
a Rule which was abolished by Justinian as respects the 
minima (r). According to the Ancient Law the destruction of 
the Servitude happened in the following cases: When a Usu- 
fructuary was Arrogated, in which case the usufructus did 
not, like absolute Ownership, pass to the new Father (d ) ; and 
in like manner when a son, who had acquired the Usufructus 
as a castrense peculium, was Emancipated^). This de- 
struction of the personal Servitude was altogether the peculiar 
consequence of the capitis deminutio, and was by no means the 
necessary result of a mere change of condition, because, as re- 
gards the castrense peculium, its continuation in the person 
of the Usufructuary would have been natural enough, and even 
in the case of Arrogation it was to be expected that the Usu- 
fructus would pass to the new Father, exactly in the same 
way as if it had been first acquired subsequent to Arrogation. 
Concerning the special law relating to anomalous Personal 
Servitudes (habitatio and operas), the matter will be discussed 
in Section 72. 



Ill .—Obligations* - rights. 

In the matter of Credits (f order ufigtu) the effect of ca- 
pitis deminutio was not for the most part visible, because 
in the case of Arrogation they were transferred to the new 
Father, while in that of Emancipation, they could not have 
previously existed in favor of the Son. Nevertheless there were 
certain cases in which the Credits of the person Arrogated were 
neither transmitted to the Father, nor preserved for himself, 
but were absolutely destroyed by the mere capitis deminutio. 
Amongst these was the operarum obligatio, solemnly under- 

(c) L. 1 pr. quib. modis us. (7, 4), that is to say Fragm . Vat. } 61 — § 1 J 
de adqu . per arrog. (3, 10). In this text alone was uses also expressly men- 
tioned. Gaius, 111. § 83; Paulus, ill. 6, j 294 L. 16, § 2,C dc usu/r. (3, 33) ; 
§ 3 J de usufr. (2, 4) ; L. 1 de usu et us. leg. (33, 2). Here the words EX 
Magna Causa are interpolated. 

(d) Gaius, ui. § 83 (ARKOGATio and coemptio) ; Paulus, in. 6, § 29. 
(Arrog at 10 and adoptio) : the last appertains to the text cited in note (b). 

(e) L. 16, } 2, C. de usufructu (3, 33). 
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taken by a liberated Slave, which it was everywhere allowed 
could only be combined with a present subsisting right of 
Patronage (/), and must consequently be annulled with the 
Patronage itself (§ 69) (g ) ; probably also the new Claim which 
arose out of a litis contestatio, when an Arrogated person 
gained a dispute by a legitimum Judicium previous to his 
Arrogation (A). To the same class also belonged an anomalous 
case connected with Emancipation. If a Son concluded an 
Adstipulation whilst he was subject to Paternal Power, the 
Right of Action arising thereout was not acquired for the 
Father but for the Son himself ; it was, nevertheless, mean- 
while suspended and only became enforceable on the death 
of the Father : but just as the Paternal Power was terminated by 
Emancipation, so that Right of Action was wholly destroyed by 
CAPITIS DEMINUTIO (l). 

As regards Debts, on the other hand, the peculiar influence 
of capitis deminutio is brought out very forcibly, because, 
according to the old Law, Debts were completely cancelled by 
every minima capitis deminutio (Is). Since, morever, a Son in 
Paternal Power is able to bind himself just as validly as if he 
were Independent (§ 67), so it might be expected that a capitis 
deminutio would not produce any change in this respect, and 
thus its destructive force appears here as something entirely dis- 
tinct^). An Arrogated person, therefore, is freed from his 
Debts without their being transferred to the Father, and an 
Emancipated person is freed in like manner, although before 



(/) L. 56, pr. dejidej . (46, 1) ; L. 7 pr. de op . libert. (38, l). 

(g) Gaius, in. $ 83; L. ij de adqu. per arrog. (3, 10). 

(A) Gaius, in. } 83; the text is incomplete. The explanation which 
Huschkc (Studn , n % 1. 277) offers of the matter appears to me not to be pro- 
perly founded. 

(1 ) Gaius, hi. $ 1 14. Comp, above { 67, notes ( 3 ) and (/) ; also } 74, note (A). 

(k) Gaius, iv. } 38 and 111. { ; the last text with the very excellent Res- 

titution by Göschen. 

(/) Donellus, xxi. 5, } 22, and in like manner Glück, vi. p. 26, maintains 
the IMAGINARIA sERViLis causa in regard to Emancipation as the sole 
ground of the destruction, and denies the latter therefore in regard to Arro- 
gation : this opinion is at once refined by the text of Gaius. Note (A). 
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Emancipation he was not only bound by them, but could also be 
sued upon them (§ 67). 

This important proposition, however, needs to be still more 
closely defined, and to be restricted by several Exceptions. In 
the first place, the extinction of the Obligation refers only to the 
Civil Law element in it, in fact, to its Actionable side, for as a 
natur alis obligatio it existence is continued (m), Indeed, 
the Praetor guarded against even the destruction of the civilis 
obligatio by a Restitution of the lost Right of Action («). By 
means of this Restitution, therefore, Arrogated and Emanci- 
pated persons could be sued upon their former Contracts, which 
otherwise would not have been possible ; it was unconditionally 
pronounced, because it could only afford protection against a 
hardship resulting from the literal severity of the old Civil Law. 
Along with that Restitution, however, another possible form of 
the same relief is mentioned, namely, when the contract was 
concluded subsequent to the capitis deminutio (0). This 
sounds somewhat vague, because both an Arrogated and an 
Emancipated person were anyhow qualified to conclude binding 
Contracts. It is also expressly added that a Restitution of this 
kind is only granted occasionally (interdum), and, for instance, 
not to have been needed in the case of an Arrogated person, 
inasmuch as the latter, like every other filiusfamilias, and 
quite apart from it, could legally bind himself by his Con- 



(m) L. 2, § 1 de cap , min , (4, 5). See also note (0). 

(») L. 2, § I ; L. 7, } 2, 3 de cap , min , (4, 5) ; L. 2 de in int , (4, 1) ; Gaius, 
ill. { 84 ; iv. 38. That this was a genuine Restitution is expressly declared 
in the texts quoted, and also by Paulus, 1. 7, $ 2. But it was of an anomalous 
sort, very different from that granted in the case of Minors. See also notes [w) 
and (*). 

(0) L. 2, § 2 de cap , min , (4, 5) “Hi qui capiti minuuntur, ex his causis 
quae capitis deminutionem praecesserunt, manent obmgati natu- 
raliter: cetkrum si postea, IMPUTARE QUIS SIBI dtcbebit, cur con- 
TRAXERIT, QUANTUM AD VERBA HUJUS EdICTI PERTJNET. SED interdum , 
SI contrahatur cum his post capitis deminutionem, danda EST actio. 
Et quidem, si adrogatus sit, nullus labor : nam perinde obligabitur 
ut filiusfamilias ,'* 
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tracts ( p ) : the same rule also certainly prevails for an Emanci- 
pated person. The exceptional case, which is alone alluded to 
in the text cited, must be refered to a Contract concluded during 
the mancipii causa, and, therefore, during a condition which, 
even in a later period, certainly only presented itself as a transi- 
tionary one. By such a Contract a Son would most certainly 
not have been bound Civiliter (§67) ; but the other contract- 
ing party was obliged to impute the loss to himself, because he 
could have acquainted himself with the actual legal condition of 
his Debtor ; occasionally (interdum), however, there might be 
ground for excusable ignorance in this matter, and then a Resti- 
tution took place (?). 

There were, nevertheless, also some exceptional cases in 
which, even according to the Old Law, Debts were not extin- 
guished, so that in such cases there was no need for a Restitu- 
tion. Among them were included, in the first place, Obligations 
arising out of Debts (r), which even with respect to Slaves pro- 



(p) See preceding note. In the case of Arrogation another form of action 
was available against the Father, the actio de pkculio. L. 42 de peculio 
(15, 1). There is no question, however, of this Action here, but only of the 
Action against the Arrogated person himself. 

(q) If it be assumed that the old Jurist expressly referred to this case, and 
that the Compilers omitted mention of the obsolete law-institutes, the am- 
biguity of the text will be quite naturally explained. Cujacius, Obser. VII. 11, 
refers the text to a Contract with a married woman in manu, who could not 
bind herself, and from which the contracting party who was ignorant of the 
Manus would be relieved. He assumes therefore that a fiuusfamilias 
could not ordinarily bind himself according to the Old Law, inasmuch as the 
Auctokitas tutor is was impossible. This opinion is refuted in Appendix V. 
and with it falls to the ground at the same time the explanation of our text 
which has just been mentioned. The entire text in fact has from early times 
suffered much not only from unsatisfactory interpretation, but also from 
groundless interpolation ; even the words nullus labor (“ in regard to the 
Arrogated person there exists no difficulty") might not be unsuited to the 
language of Ulpian. Cf. also Plinius, llist. Nat . xxvi. 72 “ Phrknkticos 
SOMNUS SANAT . . . E DIVERSO LKTHAKGicos excitare labor est, HOC PRAK- 
STANTE . . . 1 ‘EUCEDANI SUCCÖ." 

(r) L. 2, } 3 de cap . min. (4, 5) 14 Nemo delictis kxuitur, qu amvis 

CAPITE MIN ITUS SIT." 
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duced Actionable Obligations (§ 65). In the next place, a Debt 
arising out of a Deposit, when the Debtor continues in posses- 
sion of the thing subsequent to the capitis deminutio (j). 
Thirdly, Debts arising out of a Succession acquired by an Arro- 
gated person prior to his Arrogation : for the Succession was 
then transmitted to the adoptive Father, therefore also ipso 
jure the Debts which were included in it (/). But the known 
Exceptions were confined to these matters. There are indeed 
still many other cases also mentioned in which enforceable 
Obligations were preserved after the capitis deminutio, some 
without any closer specification, others with the addition, how- 
ever, that the exceptio Sc. Macedoniani, or the so called 
beneficium COMPETENTLY, might be feised by the person 
Emancipated (<i). But in all these numerous texts we must 
always presuppose the Praetorian Restitution, which indeed was 
granted commonly and unconditionally. 

What position, however, does this entire doctrine assume in 
the Justinian Law ? It had, indeed, long before lost all prac- 
tical significance by reason of the Praetorian Restitution. In 
truth it might be contended that even in other cases, for ex- 
ample, with respect to Minors, there was a great distinction 
between the validity (or invalidity) of a Jural relation regarded 
by itself, and when connected with a Restitution. But the im- 
portance of this distinction lay in two circumstances : in the 
first place, the Praetor usually reserved to himself the right to 
deal with the matter according to a free consideration of the 
circumstances (0) ; in the second place, the Restitution was 
usually subject to a short period of limitation. In the Justinian 
Law both these matters were treated quite differently : for an 



(j) L. 21 pr. depot, (16, 3). The connexion of this exception will be made 
clear below, § 74. See particularly } 74, notes (?) and (r). 

(0 Gaius, in. $ 84. See also note (£). 

(#) L. 2 pr. ; L. 4, { 1 ; L. 5 pr. ; L. 7 quod cum eo (14, 5) ; L. 9, C. tod. 
(4, 26) ; L. 3, § 4 de minor, (4, 4) ; L. 1, § 2 de Sc. Mac . (14, 6) ; L. 58, § 2 
pro toe . (17, 2). Cf. as to this last text, $ 74, note (c). 

(v) L. I, $ I de minoribut (4, 4) “ Uti quaeque ret erit t ANIMADVRRTAM.” 
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Action for Debt was allowed against the capite dbminutus un- 
conditionally, without the proviso of any special inquiry {w ) ; 
and this Action was not subject to any limitation (.v). Justinian 
in fact found the ancient 'rule of law concerning the extinction 
of Debts by minima capitis deminutio already stripped of all 
its practical significance, and this condition of things was so 
little overlooked in his legislation, that the rule in question was 
remarkably enough not distinctly expressed in it, so that we can 
only primarily prove its existence, directly and positively, from 
Gaius. We might certainly infer its existence from the Justinian 
Law; in truth it was not consistent to admit the Praetorian 
Restitution, and to pass over with silence the old rule of Law by 
which alone a Restitution became necessary : but the same pro- 
cedure was adopted here as in so many other doctrines, because 
it was desired to abolish as little as possible of the formal con- 
tents of the early Law. It was sufficient that the texts of the 
old Jurists, according to their latest practical phase, which were 
inserted in the Title de capite minutis, could still prevail as 
true (which of course was the case), although in a summary of 
the surviving Law, in the manner in which they were expressed, 
they might no longer be properly suitable. The maxima and 
minima capitis deminutio had a wholly different effect upon 
Obligations. Here the former Debtor became freed for ever; 
on the other hand, the Debt was not extinguished but passed, 
as if by a Bequest, to whomsoever the Property devolved, which 
was not unfrcquently the Fiscus. If the condemned person were 
subsequently pardoned, and again restored to Citizenship, a Res- 
titution was nevertheless not allowed for the Action upon the old 
Debt (y). It was only when along with his pardon his Property 
was also restored to him, that the earlier Debt-Actions reviVcd, 



(id) L. 2, § 1 dc cap. min. (4, 5) “Judicium dabo,” without the addition 
occurring elsewhere, “causa coonita." 

(x) L. 2, j 5 cod. “Hoc J udicium perpetuum est,” See. 

(y) L. 2 pr . ; L. 7, $ 2, 3 de cap. min. (4, 5) ; L. 30 de O. et A. (44, 7) ; 
L. 47 pr. de fidejuss. (46, 1) ; L. 19 de duobus reis. (45, 2). Cf. as to the last 
text the Notae in Dig. by Schulting. 
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and then they did so immediately without the Praetorian Action 
of Restitution (1). 



IV.— Succession. 

A Testament becomes irritum when the Testator suffers 
either Arrogation, or a maxima or media capitis deminuiuo(<?). 
On the other hand, if a Son in Paternal Power makes a bequest 
of his castrense peculium, the Testament does not become 
invalid by Emancipation (£). It cannot, therefore, be said gene- 
rally and unconditionally, that every capitis deminutio annuls 
the Testament of the Testator. 

Intestate Succession is destroyed by the minima capitis 
deminutio, in so far as it is based upon the Law of the Twelve 
Tables, but not, on the other hand, when it is derived from the 
new Law (c). If, therefore, one of two Agnates suffered such a 
capitis deminutio, neither could succeed to the other : in the 
same way a Patron lost his right of Succession, either when lie 
himself or his Freedman underwent a capitis deminutio (</). 
On the other hand, the mutual hereditas between a Mother 
and her Children, derived from the senatus-coxsultum, is 
not affected, although the Mother or Child may have suffered 
a minima capitis deminutio. Still farther, however, was the 
Praetorian Succession of such persons independent of such a 
change, with the exception, naturally, of the B. P. unde 
legitimi, $0 far as the same depended upon the Law of the 
Twelve Tables. The abrogation of that Old Law of Intestate 



(*) L. 2, 3 de tent, pass is (48, 23) ; L. 4, C. eod . (9, 51). 

(a) Ulpian, xvm. $ 4; Gaius, 11. $ 145;—} 4J quit. mod. test. (2, 17); 
L. ( , § 5—12 de injusto (28, 3). This was according to the strict Civil Law. 
The Praetor upheld the Testament only if the earlier condition was recovered 
again before death. Ulpian, XXii. § 6. 

($) L. 6, } 13 de injusto (28, 3) ; L. I, { 8 de B. P. sec . tab. (37 , 1 1). 

(c) Ulpian, xxvil. $ 5; L. I, § 8 ad Sc. Tert. (38, 17) ; L. 11 de suis 
(38, 16) ; L. I unde legit. (38, 7) ; L. 7 pr. de cap. min. (4, 5) ; } 2 J de Sc. 
Orphit. (3, 4). 

(d) Specially as to this case consult Ulpian, xxvu. 5; Gaius, nr. $ 51. 
Comp, also L. 2, f 2 ; L. 23 pr. de bon. lib. (38, 2) ; L. 3, } 4, 5 de adsign. 

( 39 . 4 )* 

R. p 
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Succession was the necessary consequence of the rule, which 
has already been stated above, according to which Agnation 
itself, and even Patronage, as the conditions of Succession 
according to the Twelve Tables, were destroyed by cveiy 

MINIMA CAPITIS DEMINUTIO. 

If, then, we sum up briefly what has been said above con- 
cerning the peculiar effects of minima capitis deminutio as 
such, it will be seen that the following are to be regarded as the 
most decisive as well as the most important : the destruction of 
Agnation, Patronage, Personal Servitudes, and Debts. 
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Section 71. 

Anotnalous Rights in relation to Jural capacity and 
Capitis deminutio. 

There are not a small number of Rights in regard to which 
the Rules above established concerning Jural Capacity and 
capitis deminutio are more or less inapplicable. The ground 
of this inapplicability lies in this, that those Rights, although 
similar in their form with other Rights, have nevertheless more 
to do with Natural or Political, than with Juristical Beings (the 
Subjects of Private Law relations), so that everything is said to 
be done by their means which is not affected by the Jural In- 
capacity already described. These anomalies occur most fre- 
quently and completely with respect to Rights of Property; 
moreover, a Right of Action becomes thereby possible where, 
in accordance with established Rules, it could not have been 
predicated ; and finally, in relation to the filiusfamilias and 
the MINIMA CAPITIS deminutio; nevertheless they are not by 
any means strictly confined within these limits. Above all 
things we must guard against the possible misconception, that 
all the cases appertaining hereto stand on the same footing, to 
such a degree that it is almost impossible to discern the exact 
limits of Jural Capacity in each instance. A more convenient 
and common sense view is rather to be taken of this matter, 
whereby, in regard to individual Rights of this kind (according 
to their particular needs), sometimes a more, and sometimes a 
less, divergence from the Rule of Jural Capacity is produced. 
We must therefore be cautious not to generalize too much here, 
and we should only recognise this as the one common principle 
of the Institutes referred to, that they have a less Juristical cha- 
racter than the ordinary Law Institutes. This peculiarity is very 
strikingly expressed by a Roman Jurist, in a special case apper- 

F 2 
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taining to this subject, thus : in factio potius quam in jure 
consistit (a). 

In cases of this sort the following peculiarities arc likewise 
observable, which by themselves have no direct relation to Jural 
Capacity. 

(1) Non-transmissibility is a feature common to all these cases 
(with perhaps a single exception). Only particular Rights, and 
in fact Rights of Property, are proper subjects of transmission. 
If therefore the Subject of such an anomalous relation happens to 
die, the relation itself, which referred to him alone (as an in- 
dividual), must necessarily perish. It would be quite wrong, 
however, to reverse this proposition, and to assume a non- 
juristical nature in regard to all the non-transmissiblc relations 
here spoken of. Paternal Power, Usufructus, Juristical Posses- 
sion, are non-transmissiblc, but they are nevertheless genuine 
and proper Jural Relations, and therefore entirely subject to the 
general rule of Jural Capacity. 

(2) Not indeed for all, but for several and important cases of 
this kind, there was an actio in uonum et aequum concepta, 
but, on the other hand, wherever we find this form of Action, 
there must also always be admitted the above anomalies, and 
particularly the excluded influence of capitis deminutio (§ 72, 
note (j') ). This point, however, requires a closer discussion. 
From early times the prevailing notion has been that this Action 
was naught else than one which depended upon the free rules of 
Kquitv, therefore upon the jus gentium, and not upon the strict 
Rules of the Roman jus civile. Moreover, the expression uonum 
kt aequum itself has no other signification, and when therefore the 
question simply concerns the fundamental origin of a disputed 
Right, it should not be otherwise conceived. Thus, for example, 
it is said of the condictio : ex dono et aequo hauet rbpeti- 
tionem, and ex uono et aequo introducta(^) ; and no one 
will doubt that condictiones arc pure Rights of Property, trans- 
missible, subject to all the restrictions of Jural Capacity, and, 



(a) L. 10 de cap . min. (4, 5). 

(b) L. 65, $ 4 ; L. 66 de cond. in deb. (12, 6). 
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therefore, wholly unconnected with the anomalies here dealt 
with. But the rule is otherwise with regard to the Result of an 
Action, especially when the question relates to the more or less 
uncontrolled discretion of the Judge in reference to the purport 
and scope of his decision. Three forms of judicial decisions 
were known to Roman procedure : — 

(a) Stricti juris judicium, when the decision was directed 
to a certa pecunia. The Praetor fixed a certain sum of money 
in the Formula, and the judex had simply the choice of either 
awarding that amount, or of absolving the Defendant altogether : 
he was not at liberty to increase or diminish it. 

(b) Bonae fidei and arbitraria judicia. Here the amount 
for decision was not specified in the Formula, but was left to the 
discretion of the Judge, which was likewise called a bonum et 
AEQUUM discretion (r). The arbitrary power of the Judge was 
however restricted in another manner, namely by a necessary 
regard to the interests of the Plaintiff, whose real claim could 
always be ascertained by the known relations of commerce. 
Since, therefore, the decision was not regulated here by the 
Praetor, but by the subject matter of the Claim, so it might well 
be conceived that in such Actions two equally competent Judges 
would always pronounce judgment for the same sum. 

(c) Of an entirely different nature are the Actions appertaining 
to this class. In them the Judge is controlled neither by the 
Praetor nor by the subject matter of the Claim, but his discretion 
is so absolutely unfettered that it would be owing to a purely 
accidental circumstance if two Judges, equally honest and intelli- 
gent, happened to agree upon the same sum (</). This unusually 



(c) § 30 J de ad . (4, 6) “ Ex bono et aequo AESTIMANDI } 31 eod. “ Per- 
MITT1TUR JUDICI Exbono et aequo . . . AKSTIMARK QUKMADMODUM actori 
SATISF1ER1 oporteat.** The same rule prevailed in regard to the stricti 
juris Actio when this was directed against an incertum (though perhaps 
with somewhat less freedom of discretion). 

{d) This was most evident in regard to the Action for Injury (Gaius, in. 
( 224), in which undoubtedly the determination of the sum depended upon a 
subjective sense, therefore upon the determination of the quantum of amends, 
and had absolutely no similarity, for instance, to a contract of purchase. But 
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wide judicial discretion is denoted in texts most carefully com- 
posed by the expression actio in bonum et aequum concepta. 
At the first glance one might perhaps be led to doubt if such a 
distinctive force should be ascribed to the adjective concepta, 
but such a seemingly subtle conclusion may nevertheless be 
justified in the following way. By the use of the word concepta 
it is denoted that the allusion to bonum et aequum was actually 
contained in the Formula ; for instance, it was conveyed in the 
words quod aequius melius, which were inserted in the Formula 
relating to the actio rei uxoriae (*) (probably the oldest case 
of this kind), and, in regard to several cases subsequently ad- 
mitted into the Edict, in the less ancient expressions quanti 
AEQUUM or QUANTI BONUM AEQUUM JUDICI VI DEBITOR (/). 
This portion of the Formula was intended to express the un- 
usual freedom of judicial discretion, whereby such Actions were 
distinguished from the regular bonae fidei actiones (^). When, 
therefore, an Action is distinctly denominated in the Roman Law 
as one in bonum et aequum concepta, there is no doubt that 
the anomaly above stated appertains to it. But this strict 
phraseology was not always observed by the old Jurists (A), who 



that the same relation, although less apparent, was also found in many other 
cases, will be shown below. 

(e) Cicero, Top. C. 17; De Officiis t ill. 15. A distinct allusion to this 
expression occurring in the Edict is found in L. 82 de solut . (46, 3) ; L. 66, } 7 
sol. tnatr . (24, 3). Concerning die similarity or otherwise of this Action with 
other like forms of Action, comp. $ 72, note (1). 

(/) This expression is found in the following Edictal texts : L. 1 pr. de his 
qui effud . (9, 3) ; L. 42 de aed. ed. (21, 1); L. 3 pr. de sepulchro viol . (47, 12). 

(g) There is therefore no inconsistency if the actio xei uxoriae, which 
(by reason of the words aequius melius) was in bonum et aequum con- 
cepta, is nevertheless also included among the bonae fidei actiones ({ 29 J 
de act . 4, 6). For there might prevail in regard to it whatever was generally 
prescribed for D. F. actiones, plus a more extended freedom of judicial dis- 
cretion. 

(A) The denomination actio in bonum kt aequum concepta occurs only 
in regard to two Actions; (1) the actio kei uxoriae, L. 8 de cap . min. 
(4, 5); (2) the actio sepulchri violati, L. io, de sepulchro viol. (47,12). 
Moreover, that every Action which assumed this character was always at the 
same time free from the operation of capitis deminutio, is expressly stated 
in L. 8, de cap. min. (4, 5). See also § 72, note (y ). 
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not (infrequently employed in the same sense the more common 
and more indefinite expression: ex bono et aequo est or 
oritur (i); and inasmuch as its ambiguity has already been 
made evident, we should not deduce from it alone the anomalous 
characetr of an Action, which is always primarily deducible in 
such cases upon other grounds (A). 

It has already been remarked that the Anomalous Rights which 
are here spoken of consist for the most part of Actionable 
Rights, and, more particularly, of such as a filiusfamilias can 
exceptionally enforce. In order to make this quite clear in 
individual applications, the Actionable Capacity of a filius- 
familias must, as a preparatory step, be more closely deter- 
mined than it has been described above in the general exposition 
of his ordinary Jural Capacity (§ 67). The filiusfamilias may, 
for instance, be considered. 

I. As a defendant, and either — 

(a) In his own name , in which .case there is no difficulty, 



(1) As for instance in: (l) the Action for Injury, L. 11, $ 1 de injur . 
(47, 10), in which from several allusions there is no doubt that the words 
BONUM akquum occurred in its formula. L. 18 pr . eod\ L. 34 pr . de O. et 
A. (44, 7). (2) The Actio De Effusis, L. 5, § 5 de his qui effud. (9, 3), and 
in regard to this action we know from the Edictal text itself that those dis- 
tinctive words stood in the formula. L. 1 pr. eod. In this respect the fune- 
raria actio was very remarkable. It not only originated ex bono et 
aequo, but the judex exercised in it an extremely wide discretion (L. 14, $ 6 
de relig. (11, 7)) ; it was nevertheless a customary Property Action, and our 
anomaly did not prevail with regard to it. Hence, too, it was not in bon um 
kt akquum concept a, that is to say, not merely that this denomination was not 
applied to it (which might even be accidental, as in the case of the Action for 
Injury), but we know from the text containing the Edict, that those words 
were not embodied in its formula. L. 12, § 2 de relig. (1 1, 7). 

(A) Cujacius lias rightly recognised the peculiarity of the actio in bonum 
et aequum concepta os different from the simple B. F. action es, and con- 
nected with the formula aequius melius, and he has likewise correctly 
applied it to four kinds of Actions: de dote (rki uxokiak), injuriarum, 
dk kffusis, and sepulchri VIOLATE Cujacius, Obser. xxii. 14, and almost 
verbatim to the same effect in the Comment, on Paulus , ad E dictum, in L. 9 
de cap. min. (Opp. T. 5, p. 161). He has not however given the matter the 
full scope which belongs to it, and by which alone it can be understood in its 
true light. 
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since a fjliusfamilias, just as fully as an Independent person, 
can stand in a perfectly valid Debt-relation, and be sued upon 
it (§67); or— 

(b) In his fathers name . A Son, like any stranger, can be 
appointed a Procurator by his Father (/), but otherwise, just 
like any stranger, he is not qualified to represent the latter 
when sued. For instance, it would be altogether erroneous to 
admit that a Son could even undertake for his Father, without 
authority, the actio de peculio created by himself. He may, 
indeed, have brought about the Action, but as soon as it has 
once, arisen he has no more connection with it, and it assumes 
the same character as any other Debt of the Father. 

II. As A CLAIMANT I 

(a) In his fathers name. In this case also a Son, like any one 
else, can be appointed a Procurator for his Father (note(/)), but 
otherwise, as a rule, he is not authorized to represent the latter 
in such a proceeding. This may be illustrated by the case of a 
peculium given to a Son by his Father, which by no means 
involves the authority to enforce by Action before a Court of 
Justice the Rights embraced in it (///). In exceptional cases, 
however, a Son may at times bring a utilis actio as his Father's 
presumptive Procurator, when the Father is absent and the 
Action would otherwise be lost, or would at least have to be 
deferred for a long period. Amongst other cases this is per- 
mitted in Actions arising out of Thefts, Personal Injuries, Loans, 
Deposits, and Mandates, especially when the Injury or other 



(/) L. 8 pr. inf. ; L. 35 pr. de proc. (3, 3). 

(//*) A remarkable reminiscence presents itself in L. 8, pr. C. de bon . quae 
lib. (6, 61). In regard to the so-called adventitii m extraordinarium 
the Son always required, in order to be able to sue, the Father's consent, but 
the Father could be compelled to graut it, and it was therefore an empty 
formalityin the memorials of the Ancient Law. “ Nfxessitatk per officium 

JUD1CIS PATRI IMPONKNDA TANTUMMODO FIJ.IO CONSENT! RE, VEL AGENTI, 
VEL FUGIENTI, tie judicium sine patris voluntate videatur cons isle re.” The 
words vel FUGiENTi (as a Defendant) seem to have crept in through an over- 
sight, caused by a false appearance of consistent completeness : for a Son 
could certainly be sued according to the Old Law by himself alone, without 
the Father's knowledge, or even against his will. L. 3, § 4 de minor. (4, 4). 
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question of Right has a personal relation to the Son, and the 
Right of Action has been acquired by him, as it were, for 
the Father. In some of these cases the additional reason is 
added, that otherwise a Son might find himself involved in 
distress, as, for example, if he has lent his journey-money or 
has lost it by theft : this, however, is by no means to be regarded 
as the general foundation or condition of the Rule(«). In 
cases of the last description it is wholly unimportant whether 
the acquisition of this Action is or is not connected with a 
Peculium. It was not necessary to define the precise limits 
for the Actions thus allowed, because the permission accorded 
to the Son in these cases always depended on the uncontrolled 
discretion of the Magistrate. Of course the profit derived from 
these Actions must always be acquired for the Father. 

(b) In his own name . This is the only case which belongs to 
our Anomalous Rights, and we have hitherto dealt with kindred 
cases simply because it is only in this connexion that its pecu- 
liarities can be rightly understood. Now as a rule a Son can- 
not sue in his own name, because he can have no Personal 
Rights which are capable of being enforced by Action ( o ) : he 
cannot Vindicate because he has no Property, and he cannot 
institute an Action for Debt because he is not qualified to be 
a Creditor. The ground of this Incapacity is therefore of a more 
material kind, and does not even consist in a special exclusion 
of the Son from Judicial Proceedings: hence it is that he can- 
not generally sue upon transactions which have occurred whilst 
he was in Paternal Power, even after its dissolution (/). But 



(») L. 18, { I de judic . (5, i) ; L. 17 de reb . crcd. (12, 1). 

(0) L. 13, § 2 quodvi (43, 24) “Idem ait, auversus filiumfamilias in 

HE PECULIAR! NEMINEM CLAM YIDKKI FEC1SSK .* NAMQUE SI SCIT EUM 
FILIUMFAMILIAS ESSE, NON VIDKTUR EJUS CELANUI GRATIA FECISSE, 
quern cerium est nulla m secum actionem habere.'' 

(/) Thus, for example, when a thing is stolen out of the Son’s Peculium 
the Father and not the Son acquires the furti actio, because the theft has 
only injured the Father and not the Son : moreover, Emancipation in regard 
to this matter makes no difference. Suppose, however, the Son had hired a 
horse and the animal was afterwards stolen, no right of the Father or Son is 
violated in such a case ; but the Son is bound to compensate the Hirer, and 
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there are important exceptional cases in which a filiusfamilias 
can sue in his own name, and these are just the kind of Ano- 
malous Rights we have referred to, which must now forthwith 
be separately discussed ; in fact it was wholly with this object 
that the present preliminary inquiry was introduced (^). It is 
specially important to distinguish carefully these exceptional 
cases from those above mentioned, wherein a Son sues not in 
his own name but presumably as his Father's Procurator: our 
writers have constantly confounded the one with the other. A 
principal point of distinction lies in this, that in the cases in 
which a Son comes forward in his own name, the discretion of 
the Magistrate, but more particularly the opposition of the 
Father, is without influence, while in the more ordinary cases 
above mentioned, the opposition of the Father certainly ob- 



for this reason the FURTI actio is vested in him just as in a hirer who is sui 
JURIS (L. 14, § 16 de furtis (47, 2)), and he can avail himself of this Action 
after the dissolution of Paternal Power quite independently, because his debt 
towards the Hirer continues to subsist. (During the existence of Paternal 
Power the action is suspended, because the Father has no interest in it. 
L. 14, i 10 de furtis (47, 2).) In the same way is to be explained L. 58, 
de furtis (47, 2) “ Si FILIOFAMILIAS FURTUM factum esset, recte is 
PATERFAMILIAS FACTUS EO NOMINE AGET. SED KT SI RES EI LOCATA 
SUBREPTA FUIT, PATERFAMILIAS FACTUS IBIDEM AGERE POTERIT.” The 
first case mentioned in this text can only be understood of a CASTRENSE pe- 
culium, siucc down to Julian’s time it could only be said in such a case that 
a Theft liad been committed against a Son under Power. Perhaps Julian 
expressed this but the Compilers omitted it, because they remembered that at 
their time the Son was qualified to possess other Personal Estate as well. 
Cf. upon this text Cajacius, Obser . xxvi. 5, and almost verbatim to the same 
effect, Recital '. in Julianum , Opp. VI. 500. 

(9) The existence of such exceptions is generally indicated in L. 8, pr. de 
proc . (3, 37) “ Si QUAE SIT ACTIO qua ipse EXPERIRI potest.” Far more 
decidedly, however, speaks L. 9 de O. et A . (44, 7) “ Filiusfamilias suo 
nomine Nullam actionem habet, nisi injuriarum, et quod vi aut 
CLAM, ET DEPOSITI, ET COMMODATI, UT JULIAN US PUT AT.” The Words 
SUO nomine point to the sharp contrast as compared with the case of a 
presumptive Mandate in L. 18, $ 1 de judic. (5, 1). Since there were, how- 
ever, many others besides the four Actions which the Son could institute suo 
nomine, as will be shown presently, the question arises how this contradiction 
is to be explained. Probably these four cases were noticed earlier than the 
others, and were more generally known. 
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structs the Son’s Action (r). If therefore by such Actions the 
acquisition of a Right of Property is effected, for example, by a 
money-payment, this gain nevertheless always belongs to the 
Father, although the Son could sue, and may have actually sued, 
in his own name. 

A farther difficulty lying in the old procedure has still how- 
ever to be mentioned. In most of the old forms of Action, the 
plaintiff was styled the Possessor of a Right, e. g. t si parbt 
HOMINEM EX JURE QuiRITIUM AULI AGEE!! ESSE : Or SI PARET 

N. Negidium A. Agerio ss. x. milia dare oportbre. 

In the first case, the plaintiff was represented as the Owner, in 
the second as a Creditor, but a filiusfamilias could not ordi- 
narily be either. This difficulty was so important that by reason of 
it a Son could indeed acquire for the Father by means of Manci- 
pation, but not by an in jure cessio, because the latter was based 
upon a Vindication (although only in a symbolical sense) (x). 
How was this to be avoided in our Anomalous Cases ? In two 
ways. In the first place, by a formula in factum conckpta, 
wherein, as a condition of judgment, a Right of the Claimant was 
not expressed as in the Formulas above quoted, but only a mere 
statement of Fact. It is not improbable that this kind of 
Formula was expressly introduced for our Anomalous Cases, at 
least it is noteworthy that several examples mentioned by Gaius 
of the Formula in factum concepta appertain at the same 
time to those Anomalous Cases in which a Son can sue suo 



(r) Certainly it is not expressly stated in L. 18, } I de jud. (note (/<)), that 
the Son sues as the Procurator, of his Father, but this must be assumed for 
the following reasons. In the first place, on account of the contrast of suo 
nomine in L. 9 de O. et A. t which is distinctly restricted to a particular case, 
whilst the Son’s right mentioned in L. 18 tit. is of so general a character that 
only single examples are given of it. Secondly, the Son’s right according to 
L. 18 tit. is only said to prevail “ si non sit qui pat&is nomine aoat by 
every genuine Procurator, and still more so by the prohibition of the Father, 
the Son is therefore excluded. Thirdly, this presumptive Mandate is only a 
solitary application of a similar Mandate in favour of numerous Cognates and 
relations by Affinity. L. 35 pr. de proc . That these Mandates are here 
more especially mentioned in regard to the Son, and expressly confirmed, 
proves, therefore, that, as a rule, the filiusfamilias is absolutely debarred 
from appearing as a Plaintiff. Note (0). 

(x) Gains, 11. 96. 
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nomine (/). In the next place, in a much more effectual 
manner, when the law suit was decided not by a judex and by 
means of a formula, but by the extraordinary cognitio of 
a Magistrate («). The first expedient was only applicable to the 
Anomalous Actionable Rights of a filiusfamilias, the second 
was capable of the most extensive application, and thus also 
notably supplied the form of procedure for the Anomalous 
Claims of Slaves, of which we shall presently have to speak. 

Everything that has hitherto been said concerning the Action- 
able Capacity of a filiusfamilias prevails without distinction 
of Sex, therefore for the Son and Daughter indifferently (jr). 

All this, however, has hitherto been considered from the stand 
point of the Ancient Law ; the modifications which were subse- 
quently introduced in regard to the influence of Paternal Power, 
also produced therein very considerable changes, which will be 
more fully discussed below. 

(/) Gails, ii. 46, 47. This explains L. 13 de O , et A, (44, 7) “In factum 

▲CTIONES ET1AM FILIIFAM1LIARUM POSSLNT EXERCEKK." This passage 

has not unfrequently been misconceived as if a Son could institute all 
action es IN factum, which would stand in violent contradiction with 
L. 9 eod. See also note (y), according to which only a single Action was 
permitted in each case, however incomplete the enumeration of such Actions 
might be in L. 9 cit. The true sense of L. 13 cit. , however, is this. In re- 
gard to the formula in factum con celt a filiifamilias are not prohibited 
from instituting the Action by the form of procedure : they can therefore 
generally employ this Action, supposing of course they have a material ground 
for bringing it. Moreover this distinction is also denoted by the contrast in- 
volved in the expression in facto potius quam in jure consistit (note (a)), 
but not exclusively so. 

(i u ) L. 17 de reb. cred , (12, 1) 41 Extraordinary judicio.” (Note (w).) 

(jt) In regard to the like Debt-liability of Sons and Daughters, comp. 
App* V. Whatever relates to the special application of an Actionable 
Capacity is mentioned in the same terms in regard to both in L. 8 pr. de proc . 
(3, 3). In like manner also, in regard to the more general treatment in L. 3, 
$ 4 com mod, (13, 6), in which quite accidentally the second proposition CUM 
FiLio altem familias, Ac. is not repeated in regard to the Daughter, there 
is no doubt that the Jurist assumed that every reader would himself conclude 
that it was intended to be repeated as a matter of course. If the Jurist had 
had the distinction of the sexes in his mind, he would certainly have employed 
another mode of expressing himself. Women could certainly not ordinarily 
undertake the duties of a Procurator. L. I, § 5 de postal, (3, 1), and only 
exceptionally even for their Father in a causa cognita, when the Father 
could procure no one else to act for him. L. 41 de proc, (3, 3). 
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Section 72. 

Anomalous Rights in relation to Jural Capacity and 
Capitis deminutio ( continuation ). 

The character of this anomaly having been stated in § 71, I 
now pass on to the specification of the particular cases falling 
within it. These may be reduced into four classes. 

I.— RIGHTS CONNECTED WITH THE IMMEDIATE 
MAINTENANCE OF LIFE. 

Through Ownership, as through Obligations which give rise 
to Ownership, we obtain the means of accomplishing our pur- 
pose, so nevertheless that in the choice and development of this 
purpose, just as in the application of the means, our freedom of 
will must govern unconditionally. When therefore it was said 
above (§53) that Property was an extension of the individual 
Power, it was meant to express thereby just this mastery of our 
Wills over the external means to undefined ends. This relation 
will be most clearly exhibited by the value of Money, into which 
every right of Property resolves itself, because Money, in itself 
devoid of use, has only the signification of a means to undefined 
ends, therefore of an unconditionally extended Freedom. Now 
there are Rights, however, by which our aims and necessities 
are protected, but so that the interposing Freedom either entirely 
vanishes, or is withdrawn, whereby we become subject to a form 
of Guardianship. In these Rights the ordinary restrictions of 
Jural Capacity appear at times to vanish entirely, and at other 
times to be modified. An illustration will make this contrast 
quite plain. If it were desired to supply free food to a poor 
Man, this might be effected by arranging to pay a certain sum 
for him monthly at an Inn, whereupon he would acquire the 
right to be fed there daily. This would be an instance of such 
an Anomalous Right, the benefit being controlled by the limita- 
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tions of Guardianship. With the same object, however, the 
6ame sum might be paid to that individual in cash at the be- 
ginning of the month, whereby he could obtain the same advan- 
tage as in the former case. Except that here no restriction would 
be placed upon his Freedom, and he could employ the money 
for other purposes, good or bad, because he might perhaps be 
satisfied with meaner fare, and prefer to give the greater portion 
of the money to the Poor, or to waste it in Gaming. In a text 
of the Roman Law it is forcibly said of those Obligations which 
bore such an anomalous character: naturalem praestationem 
habere INTKLLIGUNTUR (a), that is to say, that they aim at a 
natural provision for the direct administration of the needs of 
Life, uncontrolled by our Freedom as it asserts itself in the dis- 
position of sums of Money. Our Jurists are therefore quite 
wrong when they wish to assign to that expression either a 
general reference to the jus gentium, to hona fioes, or indeed 
to a naturalis OiiLiGATio : the last meaning in particular is 
directly contradicted by the text cited, which speaks of an action- 
able Obligation (Civilis obugatio.) 

The particular Law Institutes appertaining to this class are the 
following : — 

A. A Legacy of Alimony. 

Alimony is here understood in its strict sense as the means of 
supporting corporeal existence. To it belongs the provision 
against Hunger and Cold, therefore Food, Clothing, and Habi- 
tation : everything else lies beyond this concept, especially the 
means for Mental Enjoyment, and Mental Improvement (6). 
Moreover, it is only in regard to the former matters that we find 
something uniform and generally lawful, since the necessaries 
which must be supplied for those purposes are the same for all 
Men, however different may be the form and the extent of what 
is supplied. Fur this reason the Romans sanctioned the widest 
departure from the rule of Jural Capacity, because such Rights 



[a) L. 8 de cap. min. (4, 5). 

( b ) L. 6 de alitn. leg. (J4, l) “ LEGATES AL1MENT1S CUIAMA, KT VESTITUS, 
£T HAblTA'i'lu DEiiEMTCJt, quia sine his alt corpus non potest: CETERA, 
quae ad disciplinam pertinent , LEGATO NON CONTI.nentck." 
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can also exist for Slaves! and are not extinguished by maxima 
capitis deminutio. This must, however, be understood as not 
referring to the exceptional case where Alimony is bequeathed to 
an ordinär)’ Slave, which produces the advantage to the Master 
of saving him the cost of his maintenance : the Master acquired 
this right just as he acquired any property bequeathed to the 
Slave, which also formed no exception to the rule regarding 
Jural Capacity (r). On the other hand, the anomaly we are con- 
cerned with comes into application in the following cases: — In 
the first place, with respect to Ownerless Slaves. A servus 
poenae might acquire this form of Legacy, and a Free Man 
who acquired it would not lose it by the maxima capitis demi- 
nutio : every other form of Legacy which was given to a servus 
poenae was absolutely void, because he was himself an incom- 
petent person, and he had no Master for whom he could acquire 
it (< d ). Moreover that anomaly is visible in many cases in which 
a Master himself is compelled to provide his Slave with Alimony, 
instead of leaving him otherwise to starve : this happens when- 
ever the future liberty of the Slave, or his transfer to another 
person, is already legally secured (*). In what form these prin- 



(c) L. 42 de condit. (35, 1) 11 Si cibaria servis Tim legentur, procul 

DUBIO DOMINI EST, NON SERVORUM LEOATUM L. 15, \ l de Cllim. leg . 

(34, I). 

(d) L. ipr. § 1 de his quae pro non scr. (34, 8) “ Si IN metallum dam- 
NATO QUID extra causam alimentorum relictum puerit, pro non scripto est 
(the proper provisions for Alimony are therefore valid), nec ad fiscum per- 
TINET : NAM POENAE SERVUS EST NON CAESARIS ET ITA D. PlUS rescrip- 

sit,” See.; L. ii de ahnt, leg . (34, 1) “Is cui annua aumenta relicta 

FUERANT, IN METALLUM DAMNATUS, INDULGENTIA PRINCIPIS RESTITUTUS 
est. Respondi, SUM ET praecedetitium annorum recte cepisse alimenta % et 
s^quf.nti u m DEBERi El.” The PRAECEDENTE8 ANNI are those previous to 
the Restitution, and therefore during the condition of Slavery, not those before 
the Condemnation, in regard to which at all events there was no conceivable 
doubt. 

(e) L. 17 de alitn . leg. (34, 1) ; L. 16 de annuls leg. (33, 1) “Servus post 
decem annos liber esse jussus est, leoatumque ei ex die mortis 

DOMINI IN ANNOS SINOULOS RELICTUM EST: EORUM QUIDEM ANNORUM, 
QUIBUS JAM LIBER ERIT, LEOATUM DEBEBITUR : interim autem heres ei 
alimenta praestare compeUitur.” The last-mentioned case is specially remark- 
able and illustrative. The Legacy of a yearly rent-charge is a customary one 
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ciples were enforced is not quite clear; but they were undoubtedly 
enforced by the Magistrate extraordinem, according to the 
form of fideicommissa, and therefore also probably only since 
the period when fideicommissa obtained a legal validity (f). 

With this case must not be confounded another which had 
only an external and apparent resemblance with it. A Legacy 
of a periodical Rent Charge (annuum, menstruum legatum) 
had the same character as ever)- other Money Bequest, since it 
gave the Legatee, quite contrary to the case of Alimony, the 
freest disposal of the particular sum of money. It did not, 
therefore, belong to our Anomalous Rights, and a Slave was not 
competent to receive it ( g ). Nevertheless it is also said of such 
a Legacy that it is not annulled by capitis deminutio (h). But 
this was on a totally different ground from that which operated 
in regard to Alimony. Such a Yearly Rent, for instance, was 
treated as if it were different from every other independent 
Legacy, and for this reason, for example, the Emancipation of 
the Legatee himself did not destroy his claim to a future, nor 
yet to a deferred, Legacy (/). The case, in fact, was treated as 



for which a Slave is not qualified ; and therefore for the limited period, during 
which the Legatee is still a Slave, it is converted into a Legacy for Mainte- 
nance, for which a Slave is qualified, and for the payment of which the Master 
himself is bound, quite in accordance with the undoubted intention of the 
Testator. 

(/) It is no objection that this proceeding is styled officio judicis in 
L. 17 de alim. leg . (34, i), for in L. 3, eod. t it is also said “ Sulkst judiics EX 
causa aumentorum LiHKRTos DiYiDKkK,” and it is clear as well from the 
context of the passage as from the inscription, that Consuls are really meant. 
Comp. { I J de Jid. her . (2, 23). The ordinär)' term judex is perhaps employed 
here to comprehend the Consul as well as the praetor fjdeicommissarius. 
It is certain at all events that a Slave could not in an ordinary proceeding 
appear before the Praetor urban us. 

(g) According to L. 3 de his quae pro non scr . (note ( d ) ), everytliing is 
invalid which is bequeathed to a Slave beyond what is fit for Maintenance : 
therefore also the annuum legatum. In like manner in the case mentioned in 
L. 16 de arm. leg . (note (e) ), the annuum legatum had first to be converted 
into a Legacy for Maintenance, in order to be made applicable to a Slave. 

(A) L. io de cap. min. (4, 5) ; L. 8; L. 4 de ann. leg . (33, 1). 

(1) Whether this distinction has not even at times been overlooked by the 
Roman Jurists is open to doubt. One might be led to think so from L. 10 
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exactly similar to that of a Usufructus, which was also excep- 
tionally not cancelled by capitis deminutio, when it was to last 
from year to year, or to continue upon a transfer by capitis 
deminutio, or when it was bequeathed with a distinct specifica- 
tion of a period of time (for a lifetime, or ten years) (k). A 
Usufructus of this sort was certainly no Anomalous Right, but 
was conditioned by the ordinary rule of Jural Capacity, except 
only that a capitis deminutio was not deemed to destroy a 
future (nor yet a deferred) Legacy embraced in the Usufructus. 

B.— A LEGACY OF A HABITATIO OR OF OPERAE. 

Habitatio, as the term implies, is the right of residence in a 
specified house or building, it was therefore one of the elements 
which constitute the complete notion of Alimony. It was 
accordingly natural that it should assume more a factitious than 
a juristical character, just in the same way as Alimony in the full 
sense of the expression : therefore also a like independence of 
Jural Capacity and capitis deminutio. Only the last point is 
expressly affirmed, and indeed precisely with reference to the 
ground of the factitious character of this institute (/). The rule 
is based in fact upon the following consideration. He who 
desires to give another the benefit of a Dwelling-place can 
employ various means for that purpose. He can give him money 
in order either to purchase or to hire a House : or he can give 
him either the Ownership or the Usufruct of a House. In all 



de cap. min . (4, 5) “ Lkgatum in annos Sinoulos, vei. Menses Singulos 

RKLICTUM, VEL SI HABITATIO LKOKTUR . . . CAPITIS DEMIN UTlONK . . . 
INTERVENIENT« PERSKVERAT, quia tale legatum in facto potius quam injure 
consistit.** The reason here assigned properly and peculiarly applied to our 
Anomalous Rights ({71). It is also applicable, as will presently be shown, 
to habitatio, and might even be applied to a Legacy for Maintenance, but it 
is not suitable to an Annuijm Legatum. Whether, however, the old Jurists 
are to be reproached on this account cannot be distinctly asserted, because 
this semblance may perhaps only have been of a formal kind, as the excerpt 
was separated from its context. 

(fy L. 1, § 3 ; L. 2, } 1 ; L. 3/r. j I quit. mod. ususfr. (7, 4) ; L. 8 deann. 
( 33 » 0 J Fragm. Vat , § 63, 64. 

(/) L. io de cap. min . See also note (1). L. 10 pr. de usu. (7, 8). 

R. G 
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§ 7 2. Anomalous Rights . 

these cases the freedom of the other person maintains a wide 
scope, since he is competent, even in the case of a usufructus, 
to lease out the House and to consume the Rent. The usus 
also comprises that of the whole House, and the Usufructuary 
can lease the unoccupied portion. If, however, the right is 
strictly confined to the benefit of Occupation, which the other 
may obtain in the House, the case then bears the strongest 
resemblance to that of an assignment of Free-board above 
mentioned, and it is then a mere partial provision with rigorous 
supervision, that is to say, without any scope of freedom whatever 
on the part of the person entitled, or, in other words, a natur- 
alis PRAESTATio, by which capitis deminutio is removed 
beyond the reach of application (/;/). The circumstance that a 
Legacy of this sort was at a later period extended farther by a 
well meaning interpretation, first by the Jurists as regards the 
extent of the usus, and then by Justinian as regards that of 
the usufructus (ji), does not stand in contradiction with the 
present explanation ; this extension belongs to the later develop- 
ment of the Institutes, along with which it would have been 
inconsistent to maintain the exclusion proceeding from the more 
restricted character of capitis deminutio of an earlier period. 
If haiutatio had always been regarded as a usus or usufruc- 
tus aedium, there would have been absolutely no conceivable 
ground for its being said to be less juristical than any other usus 
or usufructus. 

A similar condition of things occurred with regard to the 
operae, that is, the right to obtain service through a particular 
Slave. This privilege could also be acquired through Owner- 
ship or Usufructus in the Slave, both of which were strictly 
juristical relations ; it might, however, also happen as a natur- 

(tn) Thibaut ( Abhandlungen , No. 2) assumes that the term HABITATIO was 
ordinarily employed to denote a Charitable Quarter for the Poor, on which 
account it was placed on the same footing as Alimony, and from pure bene- 
volence exempted from capitis deminutio. In most cases a habitatio 
may well have been given in this sense, but this was a purely accidental coin- 
cidence, and the true ground of its juristical peculiarity did not lie there. 

(») L. io pr. de usu (7, 8) ; L. 13, C. de usufructu (3, 33) ; { 5 J de usu. 
(2, 5)* 
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alis Praestatio, similarly to habitatio. It is certainly less 
practicable to define the distinction in this case from a mere 
usus in the Slave : moreover such service did not belong like a 
Dwelling to the actual necessities of life, and therefore not to 
Alimony. Nevertheless, amongst the Romans, some form of 
Slave service had become so essentially necessary for every 
Freeman, that upon the same grounds as in regard to habitatio, 
the annulment by a capitis deminutio was likewise excluded in 
the case of operae o). This right, moreover, like usufructus, 
was subsequently so far extended that it was finally permitted to 
descend to the Heir, which belongs to the reformations whose 
grounds are unknown to us(/). Both rights in which this 
peculiarity occurs were moreover simply mentioned as subjects 
of Legacies, and hence we have no reason for assigning a 
different origin to them (7). 

C. — The dotal right of a married woman. 

The peculiarities of this important law Institute are to be 
explained for the most part by the anomalous character above 
mentioned, which equally applies to it ; and the errors of Modern 
Jurists have especially arisen or become more deeply rooted in 
consequence of their omitting to consider this Institute from this 



(o) L. 2 de op. seru. (7, 7). 

(p) L. 2 de usu leg. (33, 2). It appears, moreover, that this is the only one 
amongst the Rights here grouped together which is transmitted to the Heir, 
and then certainly only in its new shape, and not according to the notion by 
which alone it appears in the list of our Anomalous Rights. Others admit 
in it merely a right of usus. L. 5 di op. seru. (7, 7). Consideration for a 
Deported person may perhaps be conceived as the practical motive for this 
change, for in this way such a person might prooure or maintain the services 
of a Slave, although he was neither able to acquire or retain Ownership, nor 
usufructus, nor usus. 

(q) An origin by means of in jure cessio would not have been adapted 
to the somewhat non-juristical character of this Institute. When the Owner 
of a House at the time of alienating it reserved the habitatio for himself, 
what he really retained was the customary usus, and not the special Right of 
habitatio . L. 32 de usufr. (7, I.) Whether that Right gave rise to an Action 
is not stated, but there could at most have been an actio in factum con- 
CEPTA, e. g. SI PARET HABITATION EM LEG AT AM G AJO ESSE, &C. 

G 2 
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poiut of view. This particular feature of the Institute in ques- 
tion shows itself as well during the continuance of Marriage, as 
after its dissolution. 

During Marriage the dos is absolutely and wholly in the 
Property of the Husband, and not by any means in that of the 
Wife. The Husband possesses the things constituting the Dos 
in genuine Ownership kx jure quiritium and in bonis (r) ; 
he can enjoy the usucapio thereof pro dote, if the Giver was 
not the true owner ; he can vindicate them, even against the 
Wife herself, if she has possession of the things (x); he can 
alienate them, even to the Wife herself (/); and the fact that 
the alienation of the immoveable portion of the Dos was ex- 
pressly prohibited to the Husband by Positive Law (the Lex 
Julia), affords, from the mere possibility and necessity of such 
a positive prohibition, the most distinct proof of his genuine 
Ownership. Nevertheless it is said, on the other hand, that the 
dos belongs to the Wife, and is her patrimonium (u). This 
seeming contradiction is only to be explained by the recogni- 
tion of the anomalous condition of the Institute as a whole. 
The Husband has the dos in his Property, but he bears the 
burdens of Marriage, to which especially belongs the mainte- 
nance of the Wife. She has therefore the benefit and enjoyment 
of the dos, except that it is not protected for her by any present 
existing Action, but only by the ordinary devices of married life. 
Thus the benefit consists in a naturalis praestatio, and it 
may be truly said of her right that it in facto potius quam 
in jure consistit. Justinian once expresses the same view in 
the following words (r): — 44 Cum kakdem res et ab initio 

UXOR IS FUERINT, KT NATURAL1TER IN EJUS PERMANSERINT 
DOM1NIO. Non enim, quod lkgum SUBT1L1TATE TRANSITUS 
KARUM IN PATRIMONIUM MARITI VIDEATUR FIERI, 1DE0 REI 



(r) L. 75 de J. dot, (23, 3) * 1 Quam vis in bonis mdriti dos sit , mulik&is 
tames est . . . QUAMVis apud maritum dominium sit” and Gaius, 11. { 63. 

(s) L. 24 de act. rcr. a mot . (25, 2). 

(/) L. 58 sol. matr. (24, 3). 

(//) L. 75 de J. dot. See above note (r). L. 3, { 5 de minor. (4, 4). 

(7 ) L. 30 C. de J. dot. (5, 12). 
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veritas DKLKTA vel confusa KST.” There is no contrast here, 
as many have supposed, between what was held in honis and 
ex jure quiritium, or some other newly discovered classifica- 
tion of Ownership, but the passage simply indicates what is else- 
where expressed by the words in facto potius quam in jure 
consistit. Now it is very natural that this factitious benefit 
which the Wife enjoys should be wholly the same, whether she 
is in Paternal Power or not, and also that even her capitis 
deminutio should not exercise any influence upon it (zo). Upon 
the same grounds may be explained the peculiar devolution of 
the Dotal Estate. For instance, if the Husband stands in 
Paternal Power, his Father is the true owner of the dos, but 
it is by no means treated like the rest of his Property. Because, 
if the Son were Emancipated or given in Adoption or Disin- 
herited, and in like manner if the Son only obtained a portion 
of the Inheritance on the Father's death, the dos was always 
separated from the property of the Father, and being indis- 
solubly connected with the burdens of Marriage, followed the 
Husband (.r). 

Upon the dissolution of Marriage Obligations, which formed 
the subject matter of the old actio rei uxoriae, occupied 
the place of that relation, and those earlier peculiarities were 
also preserved in this Action, and in fact became legally visible 
here for the first time. Since the subject matter of such an 
Obligation, according to its destination, might be the foundation 
of a NATURALis PRAKSTATio (even after the dissolution of Mar- 
riage by reason of the possibility of a new Marriage), so the 
Action was for the most part independent of the influence of a 
restricted Jural Capacity and of capitis deminutio (y). This 



(w) Hence it was necessary also for the Married Woman, who was Ihc sc A 
Berks of her father, to confer the dos. L. I pr. § 8 de dotis coil. (37, 7). 

(x) L. I, § 9 de dote praeleg. (33, 4) ; L. 46; L. 20, { 2 ; L. 51 pr. Jam . 
here . (10, 2) ; L. 45 de adopt . (1, 7) in connection with L. 56, § 1, 2 de J. dot . 
(* 3 > 3 )- 

(y) L. 8 de cap . min. (4, 5) “ Eas Obligations, quak naturalem 

PRAEST ATI OX K M. HABERE 1NTELLIGUNTUR, PALAM EST CAPITIS DEMINC- 
TIONE NON PER1RE, QUIA CIVILIS RATIO NATURALIA JURA CORRUMPERE 
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important principle shows itself in the following applications. 
If the Husband suffers a capitis deminutio, his Dotal-debt 
should also, properly speaking, perish, in accordance with the 
rule prevailing for other Debts (§ 70 (£)) ; in point of fact, how- 
ever, it does not do so, but continues to remain united with the 
person of the Husband (note (a*) ), so that there was no need in 
this case for the Restitution prescribed for other Debts. The 
Wife who stands in Paternal Power cannot, simply by her own 
interposition, prevent the actio kei uxoriae, which undoubtedly 
belongs to her Father(s), but she can also often employ that Action 
herself, even in her Father’s name, if he is unable to institute it 
through insanity or other cause (a) : and, in her own name, even 
against her Father’s wishes, if the Father is leading an objection- 
able course of life ( 3 ). If she is Emancipated, her Claim is so 
little injured by such a capitis deminutio, that, on the con- 
trary, the whole right in it is now transferred to her completely 
unrestricted (r). Indeed even the media capitis deminutio 
arising from Deportation did not deprive her, for the later 
period, of the use of this Action (< d ). At the same time the 
Action is in uonum et aequum concepta (§ 71 ( e )), and the 
Romans themselves regarded this characteristic feature as con- 
nected with the anomalous nature just described. (Note (>>).) The 



NON potest. Itaque DE DOTE actio, quia, in bottum et aequum concepta est 9 
NIH1LO MINUS DURAT ETIAM POST CAPITIS DEMIN UTIONKM.” Here the 
question primarily only relates to capitis deminutio, but it is upon precisely 
the same grounds that the original Jural Incapacity was often without influence. 
(5) L. 22, § I ; L. 3 sol. matr. (24, 3) ; Ulpian, VI. § 6; Fragm . Vat . § 269. 
(<z) L. 22, } 4, 10, 11 sol. matr. (24, 3) ; L. 8 pr . de ppvc. (3, 3). 

W L. 8 pr. deproc. (3, 3). 

(<r) L. 44 pr. ; L. 22, § 5 sol. matr. (24, 3) ; L. un. { I l,.C. de rei ux. act. 
(5, 12) ; L. ode cap. min. (4, 5) “ Ut quandoque KMANC1PATA AUAT,” that 
is to say, the Emancipation might take place before or after the dissolution of 
Marriage, which, especially for the last case, was very important to be borne 
in mind, because the Father here had clearly already acquired the right of 
Action. The proposition laid down in L. 9 cit. is undoubtedly an inference 
from the preceding L. 8, but it is by no means the only one, and thus it would 
be altogether wrong to try and restrict the sense of L. 8, by the proposition 
deduced from it in L. 9. 

(d) L. 5 bonis damn. (48, 20). 
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expression bonum et aequum or aequius melius involves, how- 
ever, the important signification, that the Judge is allowed a far 
larger power than in the ordinary bonae fidei actiones, so that 
he is able and bound, for instance, to prevent the enrichment of 
one party at the cost of impoverishing the other party, which 
would not by any means have been excluded in regard to other 
Obligations (*). 

It is specially important to notice that nearly all these 
peculiarities of Dotal relations have been preserved unchanged 
by Justinian. The most important change, which he introduced, 
consisted in* the transformation of a previously non -descendible 
Dotal-action into a transmissible one, which he expressed by 
substituting, in place of the (hitherto non-transmissible) actio 
rei uxoriae, an acqo ex stipulata, which is, as a matter of 
course, transmissible. 

D. — The action for alimony between near relatives. 

It prevails reciprocally between Ascendants and Descendants. 
The ordinary rules concerning restricted Jural Capacity and 
capitis deminutio exercise no influence in such an Action, for 
the child can assert it against the Father himself, not only 
during the continuance of Paternal, Power, but even also after 
Emancipation, so that the capitis deminutio can not have 
destroyed it (/). There is also no doubt that a Father has this 
Action against his filiusfamilias, if the latter possesses a 
CASTRENSE PECULIUM, Or a SO-Called ADVENTITIUM EXTRA- 



(e) L. 6, { 2 ; L. 12, § I de y, dot . (23, 3) ; L. 9 § I de minor . (4, 4), which 
unquestionably ought not to be restricted to Women under age, as a com- 
parison with the wholly similar expressions in the preceding text clearly shows. 
L. un. C\ si adv . dotem (2, 34). Whilst, however, a larger freedom of 
judicial discretion is here attributed to this Action than in regard to most 
other Actions, yet at the same time an absolute freedom must by no means be 
asserted, nor in particular a complete similarity with other Actions of a like 
form. In regard to the Action for Injury, for instance, the Judge determines 
the dispute entirely according to his own uncontrolled discretion, but, in 
regard to the actio rki uxoriae, he is restricted by the extent of the Dos 
actually received. 

(/) L. 5, } 1 de agnoscendis (25, 3). 
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ORDINARIUM. It is not expressly declared that the Action is 
in bonum et aequum concepta, but in fact it is so, because the 
Judge has necessarily to determine, with a much wider discretion 
than in most other Actions, the extent of the necessity and of 
the ability to pay (g). Moreover it is to be observed that the 
notion of Alimony here receives a far more liberal extension 
than in the case of a Legacy for Alimony (note (£)), and it 
specially comprehends within itself mental education (//). Hence 
it is, however, that the anomaly is far more narrowed here, 
because in this case only Paternal Power and minima capitis 
deminutio are said to afford no obstacle to the Right, whereas 
in the case of a Legacy for Alimony, even the condition of 
Slavery and the maxima capitis deminutio, offer no im- 
pediments. 

E. — The action on the part of a daughter against her 
father for dotation (f ). 

Here also subjection to Paternal Power presents no obstacle 
to the Right of Action, because, in fact, it constitutes the con- 
dition precedent thereof. Moreover, this Right coincides, ac- 
cording to its nature, with the preceding, because Dotation is, 
properly speaking, only another form in which a Father tenders 
Alimony to his Daughter. And in regard to this Right it is 
quite certain (what, in regard to the claim for Alimony, has only 
been stated as probable), that it was enforceable extraordinum 
by the Magistrate, and not by means of an ordinary Action. 



(g) L. 5, { 2, 7, io de a g nose. (25, 3). It is called here, with a slight 
variance in expression, ex acquit ate hakc res dkscendjt. The free 
exercise of discretion is very similar here to that in the kcni raria actio, 
which was nevertheless not in honlm et aeqlt m concepta. Cf. } 71, 
note (<). Probably, however, the Action for Alimony was generally no 
ORDINARIUM judicium, but an kxtraokdinakia cognitio before the 
Magistrate. Zeitschrift fur geschieht l, Rechtswiss. vol. 6, p. 238. 

(A) L. 5, { 12 de agnate. (25, 3). 

(1) L. 19 de ritu nupt . (23, 2). 
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Section 73. 

Anomalous Rights in relation to Jural Capacity and 
Capitis Deminutio — (continuation). 

II. — RIGHTS OF ACTION, THE OBJECT OF WHICH 
IS VINDICTA (a). 

Rights of Action which arose as legitimate consequences from 
the infraction of Rights (quae poenae causa dantur), appear 
in various forms. Some are said to merely compensate the 
Injury itself, like the doli actio, which is confined to affording 
amends to the person defrauded. Others arc said to procure a 
penalty (poena) for the injured person, sometimes as the only 
remedy (as in the furti actio), and at other times the penalty 
(poena) along with compensation (as in the vi bonorum 
raptorum actio). Finally, a third class is also primarily 
based upon a Right of Property, though the latter is not, as in 
the first class of cases, the object, but only the means : the true 
object of the action is vindicta. By this latter term, however, is 
not to be understood that which in ordinary life we call revenge , 
the gratification of our feelings by the infliction of pain on 
another, but rather compensation for the disturbance of our 
Legal Rights, in regard to which therefore an individual exercises 
the prerogative which on the part of the State is accomplished 
by the whole body of the Criminal Law. Moreover, as regards 
these Rights there were many deviations allowed from the rules 
appertaining to Jural Capacity and capitis deminutio, based 



(a) In the Law Sources it is said cf such an Action : An ultionkm per- 
T1NET, IN SOLA VINDICTA CONSTITUTUM KST, V1ND1CTAM CONTI NET. L. 6, 
IO, de sepulchre viol . (47, 12) ; L. 20, {5 de adqu. velom . her. (29, 2). The 
Moderns say: Actiones quae Vindictam spirant. Cf. as to this Bur- 
chardi, Principles of the Legal System of the Romans % p. 231, who erroneously 
rejects the grouping together of these Actions. 
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upon the ground that the Rights in question related to Natural, 
and not to Juristical Persons (the Subjects of Property) : because 
they are directly founded upon a moral necessity, just as those 
of the first class are based upon the necessity of maintaining 
Life. The following cases belong to this class : — 

A. — Actio injuriarum. 

When a wrong is done to a filiusfamilias two completely 
distinct injuries are involved in this one act : an injury to the 
Father, because the Son stands under his protection, and an 
injury to the Son himself. Each of these injuries gives rise to a 
separate Action, directed as a rule to money damages : the 
Action arising from the injury to the Son himself is the one with 
which we are here concerned. As a rule it is enforced by the 
Father, because he usually acquires all kinds of Actions through 
the Son, and the opposition of the latter can not prevent him 
from asserting it ( b ). In exceptional cases, however, with the per- 
mission of the Praetor, the Son himself may sue in his own name, 
when the Father is absent or is qtherwise prevented, and is not 
represented by a Procurator : and even against the Father’s wishes, 
if his (the Father’s) worthlessness shows him to be completely 
wanting in a sense of honour (c). If the Son is Emancipated the 
Right of Action is unconditionally transferred to him, consequently 
capitis deminutio does not destroy it (< d ). The damages, how- 
ever, which a filiusfamilias sues for in this way, belongs 
unquestionably to the Father, so that the Son therefore always 
appears in a mixed relation : suo nomine on account of the 
viNDiCTA, and as a Representative of his Father with respect to 
the damages claimed and recovered. It is in short upon this 
mixed relation that the numerous restrictions under which a 
Son is permitted to sue are founded. But if the injury is of 
so grave a character that the Action can be based upon the 

(*) L. 1, { 5; L. 41 de injur. (47, 10) ; L. 30 pr. de pactis (2, 14) j L. 39, 
I 3. 4 deproc. (3, 3). 

(c) L. 17, $ 10—14 ; { 17, 20; L. II, § 8 de injur . (47, 10) ; L. 9 de O. ei 
A. (44. 7 ) I L. 8 pr. deproc. (3, 3) ; L. 30 pr. de pactis (2, 14). 

(d) L. 17, i 22 de injur . (47, 10). 
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lex Cornelia, then all those restrictions vanish, and the Son 
has an unconditional Right of Action (*). 

The ordinary Action for money damages arising from an 
injury, which is here spoken of, is in donum et aequum con- 
cepta (/), because the determination of the amount of the 
Penalty depends upon a subjective estimate, and is therefore in 
a large degree arbitrary. The Action is also non-transmissible, 
and is not usually included in Rights of Property. In both 
these respects, however, a change is effected as soon as the 
Action has once been actually asserted (g). 

B. — Actio sepulchri violati. 

All those persons have a preferential right to sue for a dese- 
cration to a Sepulchre who have a personal interest in it, namely, 
the Children of the interred person (even if they had been de- 
prived of the Inheritance), or the Heirs. Their Action is merely 
vindicta, to recover a sum of money arbitrarily fixed, and is 
therefore in donum kt aequum concepta(/i). Hence it follows 
that a capitis deminutio cannot annul this Action (/). If those 

M L. 5, { 6 de injur. (47, 10). Moreover this Action “ Etsi pro publica 
UT 1 L 1 TATR EXERCETUR PR 1 VATA TAMEN EST L. 42, { I de proc . (3, 3). 

(/) L. II, { i de injur . (47, 10) merely says: KX mono et aequo est, an 
expression which is in itself ambiguous ({ 71). But the allusion in L. 18 pr. 
eod. and in L. 34 pr. de O. et A. (14, 7), make it clear that those words occurred 
in the Edictal Formula for Actions, and the absolutely arbitrary determination 
of the penalty confirms this view. 

(g) L. 13 pr.; L. 28 de injur. (47, 10). Hence it is also that the relin- 
quishment of this Action is not an alienation or a deminution of Property ; 
precisely in the same way as a relinquishment of the querela inofficiosi. 
L. I, { 8 siquid in fraud, pair. (38, 5), compared with } 7 eod. 

(A) L. 3 pr . ; L. 6, IO de sep. viol. (47, 12) ; L. 20, } 5 de adquir . hered. 

(*9. *)• 

(#) According to the general rule in L. 8 de cap. min. (4, 5), which re- 
cognises this in regard to every actio in bonuii et aequum concepta. 
The case must be conceived perhaps in this way : — 

The deceased left a bequest to a Sou who relinquished it, and allowed 
himself afterwards to be Arrogated : in such a case the Arrogated person 
could still always institute the action. If he had not relinquished the bequest, 
the Adoptive Father through him would have become actually the here*, 
and wtould then have himself had this right of Action (aü quem ea res 
pertinet). 
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persons who arc specially entitled do not desire to institute the 
Action, any Member of the Community may then do so, in which 
case the claim is limited to 100 aurei, and has not the above 
peculiarity. 

C. — -Actio de effusis. 

If anything is poured or flung out from a House, and a Free- 
man is injured thereby, an Action is given for an arbitrarily de- 
termined sum of money. This Action proceeds upon vindicta, 
it is not transmissible, and is in bonum et aequum concepta ; 
it is, therefore, as a general rule, exempt from the operation of 
CAPITIS DEMINUTIO ( J ). 

D. — The action on account of injuries inflicted by 

DANGEROUS ANIMALS. 

When this Action is based upon the want of care on the part of 
the Owner, it is similarly in bonum et aequum concepta, and 
has therefore the same peculiarity as the preceding Action (k). 

E. — Interdictum quod vi aut clam. 

This is included amongst the Actions which a filiusfamilias 
can bring in his own name (/). The reason of this is, that it 
proceeds upon vindicta in consequence of an injury to personal 
rank or dignity by the non-observancc of a prohibition (vi 
factum), an injury indeed which may also be perpetrated against 
a Son in Paternal Power (m). A right of the Claimant in the 

U) L. 5, § 5 de his qui effud. (9, 3). The general expression in this text 
EX Bono kt aequo oritur would prove nothing (§ 71). But in the received 
texts of the Edict the words stand distinctly : quantum ob kam rem aequum 
judicii videbitur . L. I pr. eod . 

(k) L. 42 de aedil. ed. (21, 1) “Quanti bonum aequum judicii vide- 
BITUR.** Cf. § I J si qutuir. (4, 9). 

(/) L. 9 de O. et A. (44, 7) ; L. 19; L. 13, { 1 quod vi (43, 24). 

(m) L. 13, } I, 2 quod vi (43, 24). It is expressly noted here that vi may 
to some extent be perpetrated against the Son, but not clam t because the Son 
can have no action, the evasion of which might lead to secrecy : that is to say. 
therefore, in the form vi factum the Interdict appertains to both Father and 
Son, and in that of ci.am only to the Father. Undoubtedly also the Son’s 
Right of Action is not annulled by capitis deminutio. 
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thing, which a filiusfamilias certainly could not possess, is 
moreover not requisite for such an Action (/*), and just as little 
an actual substantial wrong on the part of the Defendant (0). 
Also the direct result of the Interdict, which consists in the 
Restitution of the change arbitrarily effected (/), may be un- 
doubtedly employed for the benefit of the Plaintiff filius- 
familias, as, for example, when a Son dwells in a house 
belonging to his Father, or which is leased from a Friend, and 
he is disturbed in the convenient use of the dwelling by a build- 
ing arbitrarily erected by a neighbour. If such a matter is 
brought to a legal contest, the Restitution finally resolves itself 
into a condemnation for a specific sum of money, which is 
determined according to the proved interests of the claimant (^), 
and this sum, as in the case of an Action for an Injury, is also 
acquired for the Father. The Action is therefore in no wise 
in bonum et aequum concepta, because it has a completely 
distinct subject-matter (Restitution or Interest) (r). 



(«) L. 13, § 5; L. 12 quod vi (43, 24). In like manner, therefore, it is 
altogether erroneous to extend, as many wish to do, this capacity of a filius- 
familias also to the Possessory Interdicts, to which the Int. quod vi by no 
means belongs (thus, for example, Burchardi, Archiv für civil Praxis , B. 20, 
p. 33). For Possessory Interdicts are conditional upon juristical possessio, 
a relation on the part of the Claimant which, although indeed originally fac- 
titious, is yet in its consequences similar to a Right (Savigny, Possession , § 5, 6) ; 
for such a relation a filiusfamilias is wholly incompetent. Upon the eject- 
ment of a Son from a fundus peculiaris the Father acquires the Interdict, 
and the Son has no more right to exercise it than he has to employ the paternal 
Vindication. The reason for this is that the object of the Int. quod vi con- 
sists in the vindicta, while that of the Int. de vi, on the other hand, in 
the prosecution of an ordinary private interest, as well as in that of Vindi- 
cation. 

(0) L. I, $ 2, 3 quod vi (43, 24). 

(/) L. I pr. $ I quod vi (43, 24). 

(q) L. 15, $ 12 quod vi (43, 24). 

(r) On the other hand, there is really no doubt, that the Interdict just as 
the Action for Injury is not transmissible. The apparent contradiction in 
J-. 13, { 5 quod vi (43, 24), relates only to the special case where the tortious 
act has happened after the death of the deceased, but before entry upon the 
Succession, in which case also the Action for Injury is acquired for the Heir. 
L. I, § 6 de injur, (47, 10). 
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F. — The action against a freedman on account of an 

IN JUS VOCATIO. 

A Freedman was prohibited, without the special permission 
of the Praetor, to institute an in jus vocatio against the Patron 
himself or his children : the non-observance of this prohibition 
gave rise to a Penal Action for 50 aurei. Now if such a pro- 
ceeding were commenced against a Son, and the Father were 
absent, the Action belonged to that class which was available to 
a Son himself, like the action for an Injury (r). 

G. — Querela inofficiosi. 

That this Action also, which certainly aims at a pure Right of 
Property, belongs to our Anomalous Rights, must be specially 
demonstrated and explained. 

If a Testator had either made no provision at all or very little 
for his nearest of Kin, who would have been his Heirs in the 
event of his Intestacy, an impression would of course arise in 
the minds of other people that the excluded person must have 
merited such a punishment by some wicked or disrespectful 
conduct. If, however, this impression were really groundless, as 
it cast an undeserved slur on his honor (/), the following legal 
means were afforded to the injured person to expurgate it. His 
proper course was to impeach the Testament as inofficiosum, 
and if his assertion were ascertained to be well founded, it was 
thereupon assumed that the Testament had been made in blind 
passion, resembling an aberration of mind («), the Testament 
was set aside, the Intestate Succession was opened out, and 
thus the innocence of the excluded Heir was acknowledged in a 



(s) L. 12 de in jus voc. (2, 4). The Action proceeded upon vindicta and 
was non-transmissible (L. 24 eod) t but it could not be in bon cm kt aequcm 
conckpta by reason of its strictly defined subject-matter. That a formula 
in factum co nx kit a prevailed for this case (the language of which did not 
stand in the way of the filiusfamilias being a Claimant) is expressly stated 
by Gaius, IV. $ 46. 

(/) It is called injuria L. 4 ; L. 8 pr . de inoff. test . (5, 2). Also INOIO- 
NATio L. 22 pr. eod. 44 Totum de mentis filii agitur;” L. 22, } 1 eod. 

(u) L. 2, 4, 5 de inoff. test. (5, 2). 
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public and solemn manner. This treatment of the matter how- 
ever proves that the Action in question, like the Action for 
Injury, belongs to our Anomalous Legal Remedies. When, for 
instance, such an injustice befalls a filiusfamilias, e.g. in the 
Testament of his Mother or of his Maternal Grandfather, it is 
regarded as a matter of the greatest personal moment to the 
Son (far more so than the Action for Injury), although he may 
actually become the Heir by means of an action on the part of 
the Father. Hence the Father can not institute this Action 
against the Son’s wish, nor even continue it after the Son's 
death (i>). Conversely, howevfer, the Son can sue even when the 
Father has recognised the Testament wherein he was himself 
provided for, and, therefore, against the Father’s will (70). There 
is thus also no doubt that the capitis deminutio of the Son can 
not annul this Action, based as it is upon purely moral grounds ; 
and it is very natural for such an action not to descend to the 
Heir (x). It could not be in bonum et aequum concepta, 
because it had a very definite subject-matter; nevertheless an 
extremely wide judicial discretion prevailed with respect to it, 
not only as regards the scope of the judgment (just as in Actions 
denoted by that name), but even in awarding it at all, because 
the judgment was dependent on proof of the plaintiff’s moral 
character, which was obviously not capable of being determined 
according to such fixed rules, like judgments in other Actions. 

Concerning the nature of the querela the matter has been 



(v) L. 8 pr. de inoff. test . (5, 2). Here the right of opposing, on the part 
of the unjustly excluded Son, the querela alleged by his Father is entirely 
similar to that of the Daughter against the actio kki uxoriae, by means of 
which her Father may sue her Husband or his Heir (} 7 2 (a) ). 

(«/) L. 22 pr. { 1 de inoff. test. (5, 2). A Father naturally, however, cannot 
be compelled to accept the Succession against his will. In such a case, there- 
fore, what happens is that the Intestate Succession, which is opened out once 
for all, passes to another than the Claimant, as happens moreover in other 
cases as well. L. 6, § 1 eod. The Son nevertheless attains his purpose, inas- 
much as his Honor is restored by a public reparation. 

(xj L. 6, § 2 ; L. 7 ; L. 15, § I de inoff. test . (5, 2). It is not, for instance, 
generally held in bonis, and whoever relinquishes it does not diminish thereby 
his Property, just as in the case of the Action for Injury. See also note (/). 
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the subject of much contention from old times, which has again 
and again been renewed. Some regard it as an Action in rem, 
and particularly as the proper form of the herkditatis petitio : 
others as not by itself constituting a proper independent Action 
at all, but only as a mere ancillary to one : more recently the 
tendency has been to consider it as an Action in Personam (y). 
A discussion upon this controversy would certainly not be 
appropriate in this place ; but the distinction above insisted 
upon, between the immediate subject-matter of this Action and 
its more remote, though none the less essential, aim (wherein 
in fact its whole peculiarity consists), may well contribute to the 
reconciliation of these conflicting opinions, because it is in that 
distinction that what gave rise to the greatest conflict in the 
opposite opinions finds its true solution. With this view the 
whole relation must now once more be thus succinctly stated. 
The disinherited person desires, by the cancellation of the 
Testament, to become the Intestate Heir, and therefore claims 
the Succession, which is undoubtedly a pure right of Property. 
But the special aim of this Action is the solemn, public vindica- 
tion of the Reputation imperilled by the Testament ; the Claimant 
appears, therefore, in a hostile relation towards the deceased 
Testator, who had thus brought his Reputation into danger, and 
the Action is accordingly based upon vin dicta. In precisely 
the same way satisfaction for the injured Honor was the object 
of the Action for Injury, and both Actions have therefore a 
common object. So also just as in the Action for Injur)’ the 
remedy employed for that purpose was the enforcement of a 
pecuniary obligation, in that of the querela inofficiosi it was 
the prosecution of a right of Succession, which could only be 
opened out by a judicial act. The peculiarities of both forms of 
Action show themselves in the difference between those essen- 
tial objects and the direct juristical subject-matter of the Action 
itself, which was employed merely as a means to that end. 



(y) Cf. Klenze, Querelae inoff, test . Natura , Berol. 1820; M Uhlenbruch, 
Forts, von G lucky B. 35, § 1421 e. 
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H.— Popular actions grnkrally. 

These are actions for the recovery of a penal sum payable to 
the Claimant, whereby, however, some Public Interest is pro- 
secuted and meant to be protected (s) ; so that the Claimant in 
such Actions appeared in his Political and not in his Juristical 
(or Private-Law) Capacity. If in such cases individual persons 
on account of some Injury sustained by them, have at the same 
time a more special interest, they arc preferred to all other Claim- 
ants (a) : the action then partakes of a mixed character, and no 
longer presents its full peculiarity (i). To this class belong several 
Obligations which have been separately discussed in this Section, 
c.g. t the ACTIO skpulchri viOLATi (lit. B.). But it is otherwise 
when persons having such personal interests are either non-exist- 
ent, or are not willing to sue. Every Member of the Community, 
as the representative of the general welfare, can then institute this 
Action by appearing as it were in the capacity of a Procurator of 
the State, although without undertaking the obligation of a 
Cautio imposed upon a Private Procurator (c). It is therefore 
certain that every fiuusfamilias is entitled to it (</), and in 
like manner no one can be deprived of this privilege by a minima 
capitis deminutio, because he has clearly not ceased thereby to 



(*) L. i dc pop. act . (47, 23) “Eam popucarkm actionem meines, ^uak 
SUUM JUS POPUU TUKTUR.” 

(а) L. 3, } I dc pop. act . (47, 23) ; U 42 pr. dc proc . (3, 3) ; L. 45, } 1 
cod . 

(б) See note (r). 

(<•) See also note (*). L. 43, $ 2 de proc . (3, 2) “ In pore lari bus action- 
uses, urn qlts quasi uttus ex populo agit , defensionkm lt procurator 
prae stare cooENDUs non est." Inasmuch as he is himself in the position 
as it were of a Procurator he is not qualified to appoint another as such (L. 5 
dc pop . act . ; L. 42 pr. dc proc .) ; for the like reason those persons are incom- 
petent to bring this Action who are generally disqualified to act as Procurators. 
(L. 4, 6 dc pop . act.) In both respects, however, the rule is diifercnt when the 
Claimant has at the same time a personal interest in the Action. That is to 
say, when it is not a pure aud simple Popular Action. LL. c/tt. and L. 45, 
i 1 Je proc. (3, 3). 

(d) Just iu the same way a JiliusJamitias can also appear as an Accuser in 
a Criminal Proceeding. The provisions of L. 6, { 2; L. 37 ad L. Jut. dc 
adult. (4ft, 5), were by no means intended to be restricted to cases of Adultery. 

R. H 
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be unus ex populo. A Right of Action itself is not in its 
inception a constituent element of Property, but by the litis 
contestatio it is converted into such, and it now becomes, 
what it had not been previously, a genuine Obligation (*), and 
this Claim, as well as the Ownership of the Penalty recovered 
through it, is of course acquired by the litigating filiusfamilias 
for his Father. The Popular Actions properly so-called are not 
moreover in bonum et aequum concepta, but arc rather 
generally directed to the recover}' of a specific sum of money, 
which is measured with due regard to the rights of all concerned 
at the date of their institution. 

The interdicta publica or popularia (/) are similar in 
character to the populäres actiones, and likewise also the 
operis Novi nunciatio, which happens publici juris tuendi 
gratia (g), except with this distinction that in them the Legal 
Remedy is not directed to the payment of a Penalty. But in 
the unlimited right to employ these Actions, uncontrolled by 
the ordinary rules relating to Jural Capacity, all these Legal 
Remedies agree with one another. 



(«•) L. 7, $ I de pop. act . (47, 23) ; L. 12 pr . de V. S . (50, 16) ; L. 32 pr. 
ad L . Fate. (35, 2) ; L. 56, $ 3 de fidejuss. (46, I). 

(/) L. I pr. ; L. 2, § I de interd. (43, 1) ; L. 2, $ 34 ne quid in loco (43, 8) ; 
L. i, { 9 ne quid in flum. (43, 13). 

{g) L. 1, § 16, 17 ; L. 4 ; L. 5 pr.de op. navi nunc (39, 1). 
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Section 74. 

Anomalous Rights in relation to Jural Capacity and 
Capitis Deminutio. — ( continuation ) . 

III.- A third class of such Anomalous Rights form the follow- 
ing Relations, which in themselves are of a purely factitious 
character, and only participate in the juristical nature of Rights 
properly so called, by a close connection with those Rights. 

A. — Partnership. 

Consists in an existing factitious Association for the purposes 
of a common undertaking, wherein consideration is more par- 
ticularly paid to the qualities of the natural Man (his Probity 
and Skill). It is, therefore, according to its general condition, 
to be distinguished from the Obligations arising out of it, which 
are enforced by the actio pro socio. 

When, therefore, a filiusfamilias enters into a Partnership, 
he continues in it without any change even after Emancipation, 
and, in like manner, on the other hand, the Partnership is 
neither dissolved by Arrogation, nor is it transferred to the new 
Father (a). Consequently, minima capitis deminutio exercises 
no influence upon it, and it is only by the maxima and media 
forms of capitis deminutio, which produce Civil Death (§69), 
that it is necessarily annulled (£). As regards the actio pro 



(a) L. 58, § 2; L. 65, } II pro socio (17, 2). 

(b) L. 63, $ 10 pro socio (17, 2) ; Gaius, ill. { 153. When, therefore, L. 4, 
f I cod. declares 11 Dissociamur renuntiatione, morte, capitis minutione , 
kt egest ate,” the indefiniteness of the expression is not to be regarded as 
indicating generality, but is to be restricted by the addition of the words 
maxima vel media. Holoander reads: maxima capitis deminutione, 
adopting partially, therefore, the opinion expressed in the text, for which he is 
censured by Augustin, Emend . ill. 6. Nevertheless, whether this may not 
indeed be the genuine vulgata , at least so reads the ed. Jenson , S. A. and the 

II 2 
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socio, however, it is regulated by the ordinary Rules. Con- 
sequently, a suit can only be instituted against the Father, 
subsequent to the Son’s Emancipation, upon the earlier trans- 
actions of the Son, and then only de peculio : against the Son 
the suit may be based upon the earlier, as well as the later, 
dealings (r). The Right to the active enforcement of the Action 
upon the earlier dealings belongs exclusively to the Father, even 
after the Emancipation of the Son, because the Action had 
already been absolutely acquired for him : upon the later deal- 
ings, to the Son. 

A Slave can also enter into Partnership ; he is not personally 
bound by such a contract, but an actio pro socio based upon 
his dealings lies against the Master like the actio de peculio 
or quod jussu (d): the same Action undoubtedly also lies 
against every third Person, who employed the Slave as an 
instrument for the purposes of the Partnership, and who is 
therefore regarded as really acting through him. If the Slave, 
however, is alienated, the hitherto existing Partnership is ter- 
minated, and that which appears externally as a mere continua- 
tion thereof, can now only be regarded as a new Partnership (< e ). 

By this rigid distinction between Partnership itself and the 
Obligations arising out of it, can alone be explained why the 
former is non-transmissible, whilst the latter, like all other 
Obligations, survives. 

B.— Mandatum and negotiorum gestio. 

Mandate has an exactly similar nature to Partnership, for 
in regard to it also the factitious, non-transmissible relation 
of the Commission itself, directed for the most part to the 



ed, Kober ger, 1482, must he decided upon the Manuscripts. I do not myself, 
however, accept this reading as correct, but rather that of the Florentine 
edition, because by the definite specification of maxima the media would be 
excluded, quite contrary to the authorities quoted. 

(r) L. 58, $ 2 pro socio (17, 2). In regard to the Action against the Son 
upon the earlier transactions, the Restitution must be naturally presupposed. 
Cf. } 7° (*)• 

(</) L. 18; L. 58, } 3 ; L. 63, § 2 ; L. 84 pro socio (17, 2). 

(**) L. 58, § 3 pro socio (17, 2). 
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qualities of the natural Man, is to be distinguished from the 
Obligation springing out of it, which is enforced by the man- 
dati actio, and is not different in its conditions from any 
other Obligation. The negotiorum gestio has in this respect 
the same characteristic features as Mandate. 

Hence it follows that a Son can be charged with a genuine 
Mandate by his Father (/), although Obligations clothed with 
the validity of the Civil Law are not possible between them 
(§ 67). If a F1LIUSFAMILIAS has been charged with a Mandate 
by a stranger, and is subsequently Emancipated, the previous 
Mandate continues in force, so that capitis deminutio does not 
in any way affect it(^). If the object of the Mandate is to 
enable the filiusfamilias to conclude an Adstipulation for the 
stranger, the Action arising from it is not acquired for the Father, 
because it was not intended to apply to him personally; the 
Action is also meanwhile suspended as regards the Son, because 
otherwise the money sued for would be acquired for the Father. 
It can thus only be primarily enforced when the Son has passed 
out of Paternal Power without undergoing a capitis deminutio, 
because a Stipulatory Action was completely cancelled by the 
latter circumstance (//). 

A Slave can also stand in the relation of a mandatarius or 
of a negotiorum gestor towards anybody, and this relation 
continues unaltered after Manumission, except that the Action 
arising out of it only lay against him with respect to transactions 
undertaken after he had gained his freedom, and not upon the 
earlier ones, because the contractual dealings of a Slave are 
generally non-actionable (§ 65) ; this restriction is subject to an 
exception in the case where the earlier business transactions are 
inseparably connected with the later ones, in which case the 
Action embraces both the earlier and later dealings (1 ). 



(/) L. 8 pr. inf \ \ L. 35 pr . deproc . (3, 3). See also $ 71. 

(g) L. 61 mandati (17, 1). 

(A) Gaius, 111. § 1 14. See also { 67 (/) and $ 70 (#). 

(1) L. 17 de negot. gestis (3, 5). See also } 65, and App. IV. note («). 
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C.— Actio depositi. 

Ulpian observes that a filiusfamilias is not unfrequently 
permitted to sue in the name of his absent Father, as his pre- 
sumptive Procurator, although never without the special permis- 
sion of the Praetor: and he mentions as examples of such 
Actions (without meaning to exclude others) those arising out of 
Theft, Injur)', Mandate, Loan, and the actio depositi ( k ). On 
the other hand, Paulus enumerates a few Actions which a Son 
can institute in his own name by way of exception, and, there- 
fore, independently of his father’s will or absence, or even of the 
Praetor’s permission, among which he cites the actio depositi (/), 
a statement with which Ulpian expresses his concurrence in 
another text (///). Both these possible contingencies are in 
themselves completely distinct (§ 71), and since they arc both 
exhibited in relation to the actio depositi on the part of the 
same old Jurists (which excludes the notion of any controversy 
among the ancients on the point), there would seem to be an 
apparent contradiction here which can only be solved by ob- 
serving the following distinction. If a Son intrusts some thing 
belonging to his father, e.g. f out of the Peculium, to another for 
safety, the Father acquires thereby the actio depositi, because 
it is his interest cither to recover the thing itself again, or to 
obtain a compensation for it in money. Here the Son can not 
sue except as the Procurator of the Father, and it is to such a 
case, which, moreover, is of the most ordinary kind, that the 
first text of Ulpian refers. The Depositum may, however, be so 
created that the Father has no lawful interest in it, as when the 
Son obtains the thing on hire from a stranger, or as a commo- 
datum or a Depositum, or when the Son himself has stolen it. 



(£) L. 18, $ 1 de judic. (5, 1). Sec also § 71 (//). 

(/) L. 9 de O. et A . (44, 7). See also $ 71 (q). 

(»t) L. 19 deposin' (16, 3) “ Julian us et Marckllls putant , e ilium- 
familias DEPOSITI recte AGERE PossK.” Here DEPOSITUM clearly meant 
something special, and in quite a different sense to what it is mentioned by 
Ulpian in L. 18, $ 1 de jud. (note (£)), amongst several other Actions, and 
with these only by way of example. 
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Here the Son has a twofold interest to institute the Action which 
does not concern the Father: in the first place, in many instances 
(as when the Son obtains the thing as a Hirer or a Commo- 
dator), because he thereby again acquires the factitious advan- 
tage of Detention and of the Use of the thing which is not his 
property, and can not therefore enure for the benefit of the 
Father ; secondly, in all the cases here specified, because he 
himself is bound towards other persons, to whom he is obliged 
to return the thing or a money compensation, an Obligation 
which does not devolve upon the Father. And since, generally 
speaking, a Depositor, a Thief, and the like, who has intrusted 
anything with another for safety, acquires an actio depositi 
against that person (»), so also a Son, in the instances above 
mentioned, is entitled to the same remedy in his own name, and 
it is to such cases that the text of Paulus, as well as the second 
text of Ulpian, which, therefore, does not stand in contra- 
diction with the first text, refers. When indeed the law-suit is 
not terminated by the restoration of the thing itself (whereby 
the above-mentioned objects would be clearly attained), but by 
a compensation in money, this money is undoubtedly acquired 
for the Father, who can dispose of it as he wishes : if, however, 
the Son employs the money in order to satisfy those to whom he 
was bound upon the former commodatum, or by reason of the 
Theft, his liability is thereupon discharged, and the object above 
mentioned is in that case also accomplished : indeed he can also 
secure the fulfilment of the same object by not bringing the 
Action himself, but by ceding it to his Creditor, and thus in this 
way extinguish his debt. It is also worthy of note that a 
formula in factum occurs in the actio depositi, which 
renders it possible for the Son to institute that Action in his own 
name (0). How far now are these relations affected by capitis 
deminutio, for instance by Mancipation, or by the datio in 
adoptionem? The Action in favour of the Father certainly 
ceases to be enforceable, because the ground of a presumptive 



M L. 16; L. 1, { 39 ; L. 31, f 1 difat. (16, 3). 
(tf) Gaius, iv. } 47. 
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Representation is withdrawn ; but the Action in the Son’s own 
name survives, because the grounds and objects thereof still 
exist : for instance, the Debt towards a third person, by means of 
the Restitution against capitis deminutio, above discussed. 

All these matters, however, are very differently regulated in 
regard to a Slave who has placed a thing in deposit : so long as 
he is a Slave lie is not able to institute the Action, because he 
labours under a general incapacity to sue at all, nor can he do 
so even after Manumission, because the principal point of in- 
terest in the case of a Son (his actionable Obligation towards 
a third person) is altogether wanting in his case (§65). Hence 
it is that this Action was always reserved for the Master, in 
whose service the Slave was at the time the Deposit was 
made (/>). 

Similar considerations to those which occur in regard to the 
right to the actio depositi present themselves also in connec- 
tion with the Obligations arising out of a Deposit. If, therefore, 
a FiLiusFAMiLiAS accepts a Deposit, and if he continues in 
possession of the thing deposited after his Emancipation, the 
Action is available against him (here certainly even without a 
Restitution), and not like an actio de peculio against the 
Father (7) ; because what is aimed at is the complete restoration 
in fact of the natural possession, which is entirely independent 
of the juristical relation in regard to the peculium. That this 
was really conceived as something quite special* and wholly 
upon the ground just stated, appears indisputable from the 
exactly similar and even still more anomalous manner in which 
a Deposit given to a Slave is treated : because if the Slave 
retains possession of the thing after his Manumission, an actio 
depositi is available against him, although other Contractual 
Actions arising during a period of Slavery cannot under any 
circumstances be brought against him (r). 



(/) L. 1, § 30 depot. (16, 3). 

Q) L. 21 pr . depot. (16, 3). 

(r) L. 21, } 1 depot. (16, 3). The whole text, of which the lirst portion 
has been cited in note (q), runs thus : — 

“Si apud f ili u m f am 1 LIAS res deposita sit, kt emakcipa'i is REM . 
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D.— Actio commodati. 

A commodatüm is subject to precisely the same conditions as 
a Deposit, and \vc ought certainly to assume that the proposi- 
tions above established are applicable to this case alfco. One of 
the most important of these propositions is indeed expressly 
recognized, and if the rest arc not likewise mentioned the 
omission can only be regarded as purely accidental. Moreover 
the actio commodati is distinctly included amongst those 
Actions which a filiusfamilias can institute in his own 
name (x). This is undoubtedly based upon the same grounds, 
and subject to the same distinctions which have just been stated 
in regard to the actio depositi. So also we meet with the 
formula in factum CONCBPTA in the present Action just as 
in that of the Depositum (/). 

It might be asked whether a filiusfamilias may not also use 
the actio locati in order to recover a thing hired out by him ? 
If the question referred to a simple reclamation of this kind, the 
relations would undoubtedly be wholly similar to those which 
have just been mentioned in regard to the actio depositi and 
commodati. But if the question were not put in that connection, 
it might well be answered that the Action here alluded to is im- 
mediately directed to enforce the payment of the Hire, conse- 
quently the reclamation is most blended with the prosecution of 
a pure and complete right of Property. 



TENEAT, PATER NEC 1NTRA ANNUM DE PECULIO DEBET CONVKNIRI : SED 

ipse Fiuus.— Plus Trebatius existimat, etiam si apud servum De- 
positum SIT, ET MANUMISSUS REM TENEAT, in ipsum dandam actionem , non 
IN DOMINUM, licet ex ceteris cans is in manutnissutn actio non datur.” — This 
exception has already been considered in another place. Cf. $ 70 (j), and 
Append. IV. note (m). Suppose the Freedman did not possess the thing, 
the Action would not lie against him even when he had been guilty of dolus 
a 8 a Slave. L. 1, § 18 depos. (16, 3). 

(j) L. 9 de O. et A . (44, 7). Cf. above, § 7 1 (sf)» Here also the rule pre- 
vails that even the Thief can institute the Action, L. 15, 16 comm. (13, 6), 
certainly therefore also a Commodator or Depositor who had made over the 
thing to another as a commodatum. 

(/) Gaius, iv. § 47. 
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E. — Natural possession (or simple detention). 

Children in Paternal Power, just like Slaves, are incapable of 
Juristical Possession, but they are capable of Detention, because 
it is purely factitious (w). This Capacity is illustrated in the 
following applications. If a Father stipulated something for the 
Son which had a juristical quality, e.g. t Ownership, ‘the stipula- 
tion was valid, because Ownership given to a Son is likewise 
given to the Father himself. If, however, the stipulation referred 
to something purely factitious, e. g. to Detention on the part of 
the Son, or to his right over a particular Way, it is invalid, 
because this factum can not fall within the Property of the 
Father, so that it is to be treated like every Stipulation for 
another person, whom the Stipulator does not represent. On 
the other hand, if a Son stipulated for the Father to obtain 
Ownership, or Detention, or permission to use a right of Way, 
all this is valid, since the Son can ordinarily represent the 
Father. Finally, if the Son stipulated for Detention or a right 
of Way on his own behalf, this is also valid, at least in the sense 
that the Father (not the Son) acquired an Actionable interest 
against the Debtor in case of his repudiation of the Detention or 
of the right of Way. All this prevailed in regard to Slaves 
precisely in the same way as in regard to a Son ( v ). 

Another application of the Rule presents itself in connection 
with the Succession possessed by a filiusfamilias, who is 
obliged to submit himself to the herkditatis petitio, like any 
Independent person, because that Obligation depends upon 
natural Possession. If then a filiusfamilias suffers himself to 
be Arrogated, the capitis deminutio does not alter any thing 
in this respect, and it docs not even need a Restitution in order 
to render the employment of the Action against him at all more 
practicable (w). 

(u) Savigny, Recht des Besitzes , } 9, 26. 

(v) L. 130; L. 37, } 6, 7, 8 de V. O. (45, 1); j 2J de stipuL sent . (3, 17). 
Comp. Cujacius in Lib. 15 Quaest. Pauli (L. 130 de V. O.), Opp. vol. 5, 
p. 1107. 

(w) L. 36, i I de her . pet . (5, 3). 
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F. — The compulsory Restitution of a fidei-commissum 

OF INHERITANCE. 

When a Father, who has been instituted Heir, and is under 
an obligation to grant a Restitution of the Succession to his 
Son, finds the Succession onerous, the Son may still compel him 
to enter upon it and to grant a Restitution, because, as the result 
of this compulsion, all the liabilities are transferred to the Son, 
and the Father remains free from all responsibility (or). It is 
otherwise, however, if a Master is requested to liberate his Slave, 
and then to restore the Inheritance to him, for since a Slave 
is not competent to bind himself by actionable legal engage- 
ments (§ 65), so he is also not bound by the compulsion employed 
against the Master to enter upon the Inheritance; therefore, 
after be has gained his freedom, he might refuse Restitution, in 
which case the Master remained saddled with the Obligations of 
the Inheritance (y). 

The foundation of this Anomalous Right of Action between 
a Father and Son lies in this, that the act enforced by Suit is 
after all a mere formality, therefore something purely factitious, 
without any legal effect for the Defendant. The form of pro- 
cedure was no obstacle, since the compulsion was brought about 
extra ORDiNEM by the authority of a fidei-commissum. 

IV. Finally, a fourth class of Anomalous Rights relates to the 
compulsion to do such acts as were intended to produce Changes 
in Family Relations. As a rule such acts are entirely voluntary ; 
where, however, a legal coercion is applied to them, that is 
entirely independent of the ordinary Rules concerning Jural 
Capacity, because a coercion of this kind is expressly directed 
to modify those rules. To this class appertain the following 
cases : — 

A. — Fidei-commissaria-libertas. 

When a Testator gives his Slave the directa Liberias, it 
involves no departure from the rules concerning Jural Capacity. 



(jr) L. l6, $ 11, 12 ad Sc. Treb. (36, 1). 
t y ) I- 16, { 13, 14, ad Sc. Treb. (36, 1). 
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The Slave passes immediately into the condition of a Freeman, 
and there is apparently therefore no need to permit the exercise, 
during the condition of Slavery', of a Right, e.g. t an Action 
against the Heir. It is otherwise if the Testator bequeaths 
liberty to his own Slave, or to that of his Heir, or even to that of 
a third person, by means of a fidei-commissum. For the Slave 
thereby acquires an Action against his own Master for Manumis- 
sion, and against the Heir who is not his Master, for Purchase 
and Manumission. The attainment of this very common and 
important Jural relation, as it had become amongst the Romans, 
was rendered possible by the adoption, not of the customary Ac- 
tion, but of an kxtraoruinaria cognitio of the Magistrate (s). 

B. When an Heir or Legatee was bound by a fidei-commis- 
sum to Emancipate his Children, this obligation was not indeed 
protected by the ordinary fidei-commissarium jurisdiction: 
but the influence of the Emperor might even here, though 
exceptionally, exert a coercive power over the Father, who had 
bound himself by the acceptance of the Inheritance or of the 
Legacy to do an act which he had afterwards repudiated (#). 
Perhaps even, according to the ordinary procedure, Emancipa- 
tion might be enforced when a Minor was Arrogated, and, upon 
attaining Majority, a dissolution of the Power was demanded by 
him (£). 

C. Still more important, however, was the rule introduced by 
the Lex Julia, that a Father might be compelled through the 
intervention of the Magistrate to consent to the Marriage of his 
children, if he had refused to give that consent without legiti- 
mate grounds (r). 



(s) $ 2 J de sing . reb. (2, 24); Ulpian, XXV. { 12, 18; tit. Dig. de fid* 
libert. (40, 5). 

(<i) L. 92 de cond . et demonstr . (35, 1). 

(ö) L. 32, 33 de adop. (1, 7). One could surely also comprehend a Magis- 
tratus under the term Judex mentioned in L. 32 pr. cit. which the addi* 
tional words causa cognita seem to indicate 2 it would then be an extra* 

ORDINARIA COGNITIO. 

(«:) L. 19 de ritu nupL (23, 2). 
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Section 75. 

The Applicability of the Doctrines of Jural Capacity 
and Capitis Deminutio to Modern Times. 

It now only remains to inquire what signification the doctrines 
concerning jural capacity and capitis deminutio, as ex- 
plained above (§ 64 — 70), continue to hold in our Modem 
System of Law. 

We have no existing survival of the Roman condition of 
Unfreedom, therefore there can no longer be any question of the 
Jural Incapacity of Roman Slaves. 

In like manner, there exists just as little amongst us a Status 
of Citizenship or of Latinity, with its contrast in the Status of 
the Peregrini, and thus the limited Jural Capacity of the latter 
has also disappeared from amongst us, while that of the Latini 
had any how previously vanished in consequence of Justinian’s 
legislation. 

On the other hand, there undoubtedly still subsists in our 
Modern Law the dependence updn Paternal Power, and the 
restricted Jural Capacity founded thereon has also to some 
extent remained unchanged : indeed, even where it has under- 
gone material modifications by the written Laws of the Christian 
Emperors, it can still only be correctly understood and practically 
applied in connection with the Ancient Law. 

I pass now to capitis deminutio. As we have no longer 
any Slaves or Peregrini, both the maxima and media capitis 
deminutio have become impossible, and with them at the same 
time the Civil Death which the Romans assumed to result there - 
from (§ 69). 

The minima capitis deminutio may indeed still happen, 
because if an Independent person permits himself to be Arro- 
gated by another, he thereupon subjects himself to all the 
restrictions which usually apply to a filiusfamilias, and he 
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suffers therefore an injurious change in his Jural Capacity. 
Another question which arises is, whether such a person is still 
liable to those entirely peculiar and positive effects of capitis 
deminutio (§ 69), for the sake of which alone that conception 
with its technical expression had ever any practical value ? This 
question must however be answered in the negative, because 
Agnation, which was annulled thereby, is any how without any 
practical importance since the latest legislation of Justinian. 
The relation of Patronage certainly exists no longer. Justinian 
expressly abolished the influence of minima capitis deminutio 
upon Personal Servitudes. Finally, also, the cancellation of 
Obligations by capitis deminutio is no longer found in the 
Justinian Law as a practical Law, but merely as denoting the 
law of an earlier period which had long since completely lost its 
practical influence. We must therefore affirm, that although the 
doctrine of capitis deminutio is historically and critically 
important, for practical juristical purposes both the concept and 
the term have become wholly unnecessary. 

The most striking survival of ancient legal views is still trace- 
able in the anomalous Law Institutes, which have maintained a 
complete, or at all events a partial, independence of the positive 
restrictions of Jural Capacity (§71 — 74). Doubtless much here 
also has altogether vanished, as, for example, a Legacy of 
Alimony to Slaves (§72), and Emancipation by means of a 
fidei-commissum (§ 74). On the other hand, the peculiar 
quality of Dotal Rights, of the Action for Alimony and for 
Dotation (§72), of the Action for Injury, of the Querela 
Inofficiosi (so far as this is permitted to prevail after the 
115 Novel) (§ 73)» of Partnership, of Mandate, and the like 
(§ 74)» has been preserved. 



The statements here made concerning the limits of the appli- 
cability of the preceding Law Rules, do not, moreover, stand in 
any contradiction with the opinions of Modem writers. Those 
writers may not indeed express themselves upon such matters 
quite so explicitly and fully, but we may still assume with 
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tolerable certainty that if it came to an exposition concerning 
most of the propositions above advanced, no material contra- 
diction would be found. Thus even the apparent contradiction 
of Glück (a) really only serves to confirm my view. He as- 
sumes that a maxima capitis deminutio might still take place 
whenever any one gave himself up as a Bondsman, or was 
sentenced to incarceration for the term of his life in a Fortress 
or Prison : similarly a media, by the loss of the right of Citizen- 
ship of some particular German State, or even of a common 
right of German Citizenship. He adds, however, that the 
principles of the Roman Law could not be applied to such 
cases. But that is exactly the point we are here alone con- 
cerned with, and especially of the cessation or deminution of 
Jural Capacity in the Roman sense. No one will deny that in 
all periods of time numerous changes in the condition of men 
occur: but to treat and designate such changes as capitis 
deminutiones, can only lead to a vain and perplexing playing 
with words. 

The same thing notably happens also in regard to Civil 
Death ; our writers no doubt set forth the Roman notion on the 
subject (3), but not with the view of asserting thereby its practical 
application. In France the matter has for a long period assumed 
a different complexion, and although this subject docs not lie 
within the limits of our work, I shall nevertheless deal wi*h it 
in a supplementary manner, because it will serve as a warning 
example how far the unskilful application of misconceived his- 
torical legal notions may lead. 

Domat speaks of mort civile in a few lines, which afford 
him sufficient space however for two great errors. Mort civile > 
he says, was the condition of a person sentenced to Death, or to 
some other Punishment together with Confiscation of Property, 
to whom the term was applied because he was a Slave of Punish- 
ment ( esclave de la peine) {c). But in reality Civil Death has 



(a) Glück, vol. 2, § 128. 

(b) Thus, for example, Mühlenbruch, vol. 1, § 184. 

(c) Domat, Lrv. Prelim, tit. 2, sect. 2, § 12. 
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no connection whatever with Confiscation, because the Roman 
who was captured in War suffered it without Confiscation, while 
the relegatus did not suffer it at all, although in regard to him 
also Confiscation of Property at times (not always) occurred. 
Moreover a deportatus suffered Civil Death without being a 
Slave of Punishment ( esclavc de la peine). Thus the matter 
stands in point of theory. 

In practice (d) the notion of Civil Death was applied to a life- 
long Punishment on the Galleys, or to perpetual Banishment, 
but its application was disputed in certain other cases. A law of 
Louis XIV. regarding religious Emigrants (refugils), which set 
in motion all kinds of evil passions, introduced the most im- 
portant application ; but as that law stood in direct opposition 
with public opinion, it was frequently ignored, especially in 
regard to the Children of Emigrants. 

On the breaking out of the Revolution many new and highly 
important applications were speedily invoked, inasmuch as the 
Laws of the 28th March and 17th September 1793 imposed Civil 
Death on Emigrants and Deported persons. The armoury of 
ancient Jurisprudence had now to yield its weapons for the 
persecution of the Emigrants. 

Finally the Code was to be framed. Nothing can be more 
erroneous than that which many people believe, that this work 
was entirely the creation of the new revolutionary wisdom, by 
means, as it were, of a kind of inspiration. On the contrary, the 
first Compilers, as well as at a subsequent period the Members 
of the Senate, contributed all their knowledge and errors derived 
from the side of the ancient jurisprudence. The following were 
now accepted as cases for the application of Civil Death. 

1. Emigrants. Although in the eighth Century the laws 
against Emigration had already been abolished, and most persons 
who so wished were struck out from the list of Emigrants, and 
thereby became again freed from Civil Death ; there were still 
many who had not returned, others again who, upon their rc- 



(</) The Merlin Repertoire^ art. Mori Civile , expressly treats of this, where 
a complement to the succeeding propositions to the text will be found. 
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admission, neither could nor should have been freed from the 
operation of their Civil Death 9 as regards Marriage and Succes- 
sion which had taken place in the Past (1). 

On the other hand» it was said that in future the voluntary' 
dissolution of the relations with the Fatherland should no longer 
be regarded as causing Civil Death» but simply as putting an end 
to the quality of a Frenchman (Art. 17 — 21), a change, however, 
which is absolutely of no importance. 

2. Persons condemned to death: partly with regard to 
the intervening period till their execution, partly with respect to 
cases where they had avoided execution by flight (Art. 23). 

3. Persons condemned to certain other punishments 
(Art. 24). The Code Civil reserved any more precise definition 
on this point, while the Code Penal (Art. 18) united Civil 
Death to Penal Servitude for Life (on the Galleys), and to 
Deportation ; the latter case was rightly considered as at once 
the most remarkable and the most difficult, because tho Deported 
person was intended to live in freedom at the place of banish- 
ment. 

The most important effects of Civil Death may, however, be 
set forth in the following principles in accordance with the pro- 
visions of Art. 25 : — 

(1.) The entire existing Estate of a person who becomes 
Civilly Dead passes, at the very moment of such an occurrence, 
to his Intestate Heirs. 

(2.) He becomes for the future incapable of all Civil Rights 
{droits civits), but capable of all Natural Rights {droits na - 
turds) {/). This fundamental distinction is applied in the 
following manner : — 

A . He cannot acquire anything by Inheritance, with the 
exception of Alimony bequeathed to him. 



(*) The laws concerning Emigrants, cited Merlin, loc . at. p. 373. In the 
Debates on the Code in the Senate the continuing force and importance of the 
Emigration laws generally, and especially in relation to the Civil Death of 
Emigrants, were expressly recognised. Conference du Code Civil, vol. 1, 
1 >P- 76 , 77 (on Art. 24). 

(/) This was literally expressed in the Projet de Code , liv. 1, tit. 1, Art. 30 
K. I 
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B . He can neither leave behind Testamentary nor Intestate 
Heirs. Whatever he may have acquired during the period of his 
Civil Death, falls to the State on his Natural Death (Art. 33). 

C. He can neither give nor receive Donations, with the 
exception of those for Alimony (g ). 

D . The Marriage which had hitherto subsisted is dissolved in 
regard to all Civil Effects. 

E. A Marriage which he may hereafter contract is, in regard 
to the same Effects, invalid. 

F \ On the other hand he is capable, by means of every other 
juristical act, except the acts above mentioned, to acquire and 
to dispose of Property. He is therefore competent to conclude 
a Purchase, Barter, Lease, Hire, and a Loan, as well as to enforce 
all Actions arising from Injuries or other Delicts (//). 

Against these specified restrictions the following objections 
may now be advanced. The distinction between droits civils 
and naturels is obviously derived from the Roman Law, but 
it has a wholly different meaning in the latter, because the 
Roman jus gentium constituted likewise within itself a Positive 
Law (§ 22). Imperceptibly in lieu of the Roman contrast was sub- 



“ Priv£s DES -WANTAGES DU droit civil proponent ditP § 31 “ Ils de- 
11 EURE NT CAPAbLES DE TOUS LES ACTES QUl SONT DU droit tldturel t't dt'S 
gens." The Code itself docs not contain these formal provisions, but simply 
(by way of example) an enumeration of the most important individual Rights 
that were withdrawn, but the sense remains the same, as clearly appears from 
the Debates in the Senate. Comp. Toullier, Droit Civil Francois, liv. 1, 
4 279. 

(g) It is so expressly stated in Art. 25. Toullier, f 282, says, on the con- 
trary, that a person who is Civilly Dead is capable of acquiring and alienating 
by donations manuelles, that is to say, by Gifts of Moveable things by 
means of Tradition, but not by Gifts of Immoveables, or of such things as 
required the execution of a written deed. Thus, therefore, a large amount of 
Property in ready Money or State Paper could be validly disposed of, which 
is cpiite contrary to the Law. The Projet de Coile Civil , Art. 32, 33, permitted 
the Acceptance of a Gift of a few moveable things and those for Alimony, 
and, on the other hand, the Alienation by Gift unconditionally. 

(A) The Projet de Code Civil , } 31, expressly enumerated the remaining 
allowable transactions, in regard to which the Code itself is silent, but the 
sense here also is the same. Comp. Toullier, } 280, 283. Also the observa- 
tions of Tronchet in the Senate. Conference, vol. 1, p. 119. 
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•tituted that which was totally different from it, the contrast of 
the more positive and arbitrary» or the more natural and self- 
comprehensive, Law-Institutes. The latter contrast, however, is 
partly of no importance for practical application, and partly 
vascillating and indefinite in its prescribed limits, as is clearly 
shown in the following illustrations. It is wholly inconsistent 
that a Deported person should be able to acquire Property, but 
that this Property should fall to the State on his death, which 
is surely in principle only a partial Confiscation, and therefore a 
mere half measure. In the Roman Law it is true the same 
legal principle prevailed (i), but then it had the consistent sig- 
nification of a continuous Confiscation operating from the very 
beginning, which, however, the French law rejects. Considered 
simply as a Foreigner, a Deported person was quite competent 
to leave Heirs, because the State never succeeded to a Foreigner 
as such. Judged according to the positive nature of all laws of 
Inheritance the principle of the French Law receives no justifi- 
cation, and yet it would seem that it was solely based on that 
view. Still more remarkable is the treatment of Donation, than 
which nothing can be more positive, except Purchase and Hire. 
Moreover the Code is completely at variance in this matter from 
the Projet , while the Jurists again pursue their own course. 
(Note (g).) The ground which Toullier assigns for the Civil 
nature of a Donation, that it is subject to a positive form, really 
decides nothing, because Contracts of Purchase and Hire also, if 
they exceed 150 francs in value, require to be executed in a 
prescribed form (Art. 1341), and undoubtedly these contracts 
arc unconditionally available to a Deported person. 

But even more important than all the rest is the treatment of 
Marriage. In this matter the Natural, Civil, and Religious ele- 
ments are distinguished (i ) ; but since Civil Effects (eights 
civils) arc denied to it, it is undoubtedly meant to exclude 
thereby every juristical operation, just as was expressly admitted 
in the course of the Debates. In relation therefore to the Mar- 



(<) L. 2, C. de bonis prescript. (9, 49). (k) Confirmee, voL 1, pp. 86, 92, 98. 

1 2 
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riage of a Deported person, since it cannot juristically exist, 
neither Adultery' nor Bigamy is possible. The Children of a 
Deported person are Illegitimate, they are Bastards, they have 
no Father, and they have no right of Inheritance, not even in 
regard to the property of their Collateral Kindred (/). In both 
respects, also, it makes no difference whether the Deported person 
has simply continued his earlier Marriage, or whether he has 
concluded a Marriage during his Deportation. Let us compare 
this with the earlier Law. 

According to the Roman Law the Marriage of a deportatus 
was invalid by the Jus civile, and valid by the Jus gentium, 
therefore as completely valid as the Marriages of many millions 
of Provincial Inhabitants before Caracalla made Citizenship uni- 
versal (///). The results of these principles consisted in this, that 
the Children of such a union did not stand in the Paternal 
Power of the Deported Parent, nor in Agnation with his Kindred. 
On the other hand, they were Legitimate, they had a recognised 
juristical Father, they stood in true Cognation with their Parents 
and their Kindred, and they were entitled to Cognatic Succession 
(except as regards the Father's own Property, which was always 
Confiscated). All these provisions proceeded from pure juristical 
consistency, and not from religious motives, because they were 
recognised long before the prevalence of Christianity. Owing, 
however, to the fact that in the Compilation of the Code, the 
effects peculiar to the Roman Jus civile were confounded with 
juristical effects generally, the singular result was imperceptibly 
reached that the Marriage of a French Kxile was not placed (as 



(/) Conference, pp. 86, 1 10. Toullicr, § 285, 293, asserts the Legitimacy of 
the Children, because the vinculum matrimonii (the bond) clearly con- 
tinues. This is plainly in opposition to the Law. What he maintains is what 
was desired by the Minority of the Senate in order to effect an alteration of 
the Projct : their opinion however fell through, and the Projet was passed 
unaltered. Entirely owing to the foregoing fundamental conflict the real 
sense of the Law is placed beyond doubt. 

(///) Indeed even strict principles had to some extent yielded to humanity ; 
the Dos, which could only subsist along with a justum matrimonium, was 
here permitted to continue, although there was no longer JUSTUM matri- 
monium. 
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it should have been naturally) on an equality with that of a 
Roman deportatus, but with the Marriage of a Roman Mine- 
worker, which was necessarily annulled by the condemned 
husband falling into a condition of Slavery. Indeed the Com- 
pilers went much farther than the Roman Law in its latest 
phase, because Justinian had abolished the Slavery of such con- 
demned persons, so that their Marriage could continue (Nov. 22, 
C. 8), but even this amelioration is denied to the French Exile. 

The ancient French Law, and especially the ordonnance of 
1639, whose severity was always in conflict with public opinion, 
and was naturally therefore tacitly opposed by Courts of J ustice, 
nevertheless recognised that an earlier concluded Marriage 
should continue as a Sacrament, and thus the Children who 
were subsequently born were deemed legitimate, and had a right 
of Succession towards all their Kindred (;i). 

Moreover the proposal of the new Law provoked the keenest 
and most thorough opposition : first, on the part of the Court 
of Appeal at Paris ( 0 ), then in the Senate on the part of the First 
Consul (who spoke very sensibly on the subject), the Minister of 
Justice, and of other Members (/); lastly, on the part of the 
Tribunal to which the Compilation of the Senate was sent for 
examination (^). The proposal was contested partly upon the 
basis of the Roman and old French Law, partly on grounds 
of humanity: and Bonaparte especially pointed out how re- 
volting it would be that the Wife of an Exile, whose noble 
fidelity in sharing his misfortune deserved esteem, should be 
degraded by the Law to a Concubine. All was in vain. The 
Law was passed notwithstanding, and the following different 
grounds combined to bring about this result. In the first place, 
a rigid notion of consistency based upon historically false pre- 
misses, therefore the influence of errors in which most Jurists, 
from a superficial knowledge of the Roman Law, had been 



(n) Conference, pp. 89, 90. 

(0) Observations des tribunaux d'appel sur le Projet de Code Civil , p. 38. 
(/) Conference , pp. 86, 87, 88. Corap. also especially Maleville, Analyse 
Raison nee, vol. I, pp. 47, 50. 

[g) Conference , vol. 1, pp. 174—176. 
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educated from their youth, and which they could not now 
overcome (r). Secondly , the hatred against the Emigrants en- 
gendered by the Revolution, although the greater portion of 
them had been pardoned, and the rest had long since lost their 
importance and any dangerous influence. Thirdly , the anxious 
effort to rigorously exclude the earlier influence of religious 
sentiments upon the Law. The result of these triumphant mo- 
tives was very forcibly summed up in the vindicator}’ speech 
with which the Tribune Gary recommended the adoption of the 
Definitive Projet , i. e., in the form as it now exists in the 
Code. He allowed that when a Woman followed the Exile into 
banishment it was hard that the Children should be pronounced 
Illegitimate and herself a Concubine ; but severity existed in 
other parts of the Law also, and such a Woman had at all events 
the consolation of her conscience, of religion, and the respect of 
mankind, which the Law did not in any way interfere with; but 
the consistency of the Law had to prevail over everything (j). 
Undoubtedly Public Opinion always weakened the Law, and 
even the Courts, just as they did in early times, gradually under- 
mined it in application, but its absolute objectionableness is not 
thereby diminished, on the contrary, it is simply made still more 
manifest. 

If, finally, it is asked what was the ultimate effect of this Law, 
the question may be answered as follows. In the case of 
persons condemned to Death or to Penal Servitude for Life, it 
is almost wholly unimportant, because the very nature of their 
punishment anyhow renders all those matters impossible in 



(r) If any one thinks that the influence of the Roman Law (erroneously 
conceived) is here only arbitral ily assumed by me and not based upon fact, he 
should certainly read the article Mart Civile in Merlin, Ripertoire , in which the 
author lakes the greatest and mosl unnecessary trouble with explanations and 
even with textual criticisms of passages of the Pandects ; amongst other in- 
stances he drags in the wholly unsuitable rosi'i.i mini cm, and (at p. 373) the 
words of L. 4 ile capt . “ An qui host i bus deditus t KKVKKsirs, nkc A nobis 
KKCKi'Tis tST,” are interpreted as a Deserter, an enfant ingrat tie la patrh\ 
and placed in connection with Art. 18, i«>, 21 of the Code, which certainly 
goes almost beyond belief. 

(j) Code Civil suin' des motifs , vol. 2, p. 86. 
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regard to which the recognition of Civil Death might appear 
questionable : the immediate opening out of the Inheritance is 
here, therefore, the only remaining effect, and against this the 
least objection exists. As regards Emigrants the Law is im- 
portant, owing to the effects of the Jural Relations which arise 
during Emigration ; but this importance must gradually cease. 
The remaining important consequence is seen in regard to 
Deportation, out of which it was intended to construct a politi- 
cally important and systematic Institute, which, however, down 
to the present day has not yet attained maturity. All the defects 
which have been indicated above are here in fact brought out 
very prominently, and the positive justification which is advanced 
in favor of this provision of the Law, that it is dangerous to 
secure to the Exile, by means of a more extensive Capacity for 
Rights, the means of flight or of hostile undertakings (/), is 
altogether groundless : for against such a danger a simple Inter- 
diction, without the infliction of Civil Death, would act as a 
safeguard, that is to say, the same measure which is actually 
employed in conjunction with many other punishments, and is 
found to be amply sufficient (i/). 

No individual application of the principle of Civil Death has 
obtained such celebrity as the case of the Prince Polignac. He 
was condemned by the sentence of the House of Peers of the 
2 1 st December, 1830, to Incarceration for Life, which was 
substituted for that of Deportation, which was found to be im- 
practicable ; and as a consequence of this punishment he was at 
the same time expressly pronounced to be Civilly Dead, and 
subject to all the disqualifications which by law were attached to 
Deportation and Civil Death. His Marriage has subsisted in 
Ham, and Children have been bom to him, so that this case 
more especially serves to demonstrate the completely objection- 
able character of the French Law concerning Civil Death, above 
asserted. 

In the year 1831 a Commission again sat for the amendment 
of certain provisions of the Penal Code, and through it many 



(/) Conference , 1, p. 128. 



(u) Code Penal, Art. 29, 30, 31« 
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changes were in fact introduced. This Commission fully recog- 
nised the objectionable character of the law concerning Civil 
Death, and described it in the strongest terms. But it abstained 
from proposing any abolition of that law, because it rightly 
assumed that any such alteration could not be affected without 
at the same time introducing many new provisions with regard 
to kindred matters of Private Law, which lay beyond the pro- 
vince of the Commission ( v ). In this condition the matter has 
remained down to the present time. 



While, however, the errors which underlie the French legis- 
lation concerning Civil Death have been thus exhibited in detail, 
the way has at the same time been cleared for a more compre- 
hensive treatment of this subject, with reference to a possible 
and suitable application of that doctrine to modern times. Nor 
will this digression be regarded as altogether superfluous when 
one considers that this portion of the French Law has also been 
introduced into the Laws of Germany, and may easily also 
obtain a still farther extension. 

In the Roman Law, with respect to Crimes of the most 
heinous sort, four results ensued : Criminal Punishments, magna 
capitis deminutio, Civil Death, and the Confiscation of Pro- 
perty. These four results have been frequently conceived in an 
erroneous relation towards each other, and herein lies the basis 
of the most serious misconceptions. 

The magna capitis deminutio is not identical with Criminal 
Punishment, because relegatio is an instance of the latter 
without involving capitis deminutio (w). On the other hand, 
a Roman Citizen who became a Prisoner of War, or who entered 
into a Latin Colony, suffered a magna capitis deminutio, 
although no one could regard either one or the other circum- 



(v) The report of the Commission was presented in the Chamber of 
Deputies at the sitting of the nth November, 1831. Comp. Moniteur of the 
12th November, 1831. 

(to) L. 7, } 5 de bonis damn . (48, 20). 
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stance a Punishment. Both legal notions were therefore inde- 
pendent of each other, and all we can say is, that capitis 
deminutio was united to several Criminal Punishments as a 
direct effect thereof, but it does not follow that this capitis 
deminutio was itself a Punishment. 

The expression Civil Death (mors civilis) first occurs in 
more modem times, and in order to designate it accurately I 
shall call it the “ Fiction of Death,” that is to say the treatment 
of a living person as if he were dead. This Fiction is always 
joined as a wholly positive result to every magna capitis 
deminutio, although it does not necessarily follow from the 
latter concept (§ 69, page 52). It stands therefore in the same 
relation as capitis deminutio to Criminal Punishments ; a Pri- 
soner of War undergoes the Fiction of Death, while the rele- 
gatus is free from its effects ; so that we can only say of this 
Fiction also, that it is united as a positive consequence to several 
Criminal Punishments. Indeed even where it appears in this 
connection, it is never itself regarded by the Romans as a 
Punishment, or as the aggravation of another Punishment, or as 
strengthening the moral influence of the same, but merely as a 
fair, simple, and convenient expedient for the solution of those 
difficulties which might otherwise arise in matters of Inheritance. 
For as the person who was so condemned could not be an Heir 
himself by reason of his capitis deminutio (at), so in order not 
to prevent another from succeeding to the Inheritance by his 
mere existence, the Death of the former was assumed, whereupon 
his existence was completely left out of consideration in regard 
to it. But precisely for that reason this Fiction was only applied 
where such a special purpose could be served, therefore only in 
consideration of the Civil Effects attached to Life, beyond which 
one took no notice of it, and accordingly in this matter a literal 
consistency is not to be expected. Thus a Deported person 
could acquire Property, and contract Marriage, although of 
course deceased persons are incapable of both : this capacity 



(jr) He was not at oue time capable of Bonorum Possessio (L. 13 dt 
ß. />.), therefore still much less of a uereoitas. 
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was derived in such eases from the jus gentium and not from 
the jus civile. 

The Confiscation of Property, wherever it takes place, is a 
genuine Punishment. It is apparently only accidentally and 
externally united with magna capitis deminutio (§ 69 (£) ), so 
that the two concepts are really wholly independent of each 
other. During the Republican period, Confiscation, as a general 
rule, did not take place conjointly with the most heinous punish- 
ments Cp). Under the Emperors it was certainly the ordinary 
consequence of every magna capitis deminutio ordained as a 
Punishment (s), but even then with very mitigating modifications. 
Portions of the Estate had already been relinquished in favour of 
the Children of Culprits from an early period, and after various 
fluctuations of the Law Rules on the subject, Justinian at last 
enacted, that with the exception of persons guilty of High Trea- 
son, the right of the fiscus should completely give way in favour 
of Descendants, and of the three nearest degrees amongst the 
Ascendants, of the Culprit (a). Conversely, however, Confisca- 
tion might be imposed quite apart from all forms of capitis 
deminutio (£). Thus Confiscation and the Fiction of Death, 
although occurring accidentally together, were yet in their con- 
ception independent of one another. Indeed, if one adheres to 
the strict notion of this Fiction, not Confiscation but Succession 
results from it, inasmuch as the Property of a really deceased 
person is not Confiscated, but Inherited. 

A special application of the principles here stated still needs 
to be made with respect to the Testamentary capacity of a con- 
demned person. Where a Confiscation of Property takes place, 
it is quite obvious that every Testament of the condemned per- 



(y) A condemned parricide was succeeded to in the ordinary way, and the 
only doubt was whether he could still make a valid Testament after his con- 
demnation. Cicero, De Invent. 11. 50; Auct. ad Ile renn. I, 13. 

(*) L. I pr. de bonis damn. (48, 20). 

(a) L. 1, $ 1, 2, 3 de bonis damn. (48, 20) ; L. IO, C. de bonis prose r. (9, 49) 
Nov. 17, C. 12. The newest law in Nov. 131, C. 13, from which Auth . Bona 
DAMNAT o&UM, C. de bonis proscr. (9, 46), varies to some extent 
{b) L. 7, § 5 de bonis damn. (48, 20). 
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son must remain inoperative, whether it be executed before or 
after his condemnation. This ground, therefore, disappears in 
a Modern System of Legislation, when Confiscation is generally 
not admitted therein. 

Amongst the Romans capitis deminutio was the decisive 
ground which necessarily annulled the earlier Testament of every 
one who suffered such a penalty, for even the minima form 
of it produced this effect. But if at the time of Death a restora- 
tion of the previous Status had occurred, the earlier Testament, 
which according to the jus civile was and continued invalid, 
would be upheld by the Praetor (c). No Testament could, how- 
ever, be made subsequent to the condemnation, because no 
peregrinus had the testamenti factio (d). This impedi- 
ment cannot occur in Modern Legislation, because we do not 
recognise the magna capitis deminutio of the Romans. 

Lastly, the Fiction of Death, if rigorously enforced, renders 
the subsequent execution of a Testament impossible, because a 
dead person cannot make one. On the other hand, the efficacy 
of an earlier Testament is not affected, because even natural 
Death does not invalidate an existing Testament, but rather im- 
presses it for the first time with legal force. This is brought out 
very clearly in a case in which the Fiction of Death was pro- 
nounced by a formal Plemscitum (the Lex Cornelia) with 
special reference to this object. When, for instance, a Roman 
died in captivity as a Prisoner of War, it was assumed that he 
had died at the very moment of his captivity; and thus his 
earlier executed Testament was maintained, which, without the 
aid of this Fiction, would have been annulled by the maxima 
capitis deminutio ( e ). 

In the Roman Concepts and Rules of Law, therefore, if we 
applied them consistently to our own altered conditions of Law, 



(c) Gaius, 11. { 145, 147; Ulpian, xxm. { 4, 6; L. 1, } 8; L. n, § 2 de 
B. P. sec. tab . (37, 11); L. 8, § 3 de J. codic. (29, 7); L. 0, § 5 — 13 de in - 
justo (28, 3). 

(d) L. 8, } 1—4 gut test. (28, 1). 

(e) L. 6, $ 5, 12 de injusto (28, 3); L. 12 gut test. (28, 1); Ulpian, xxm. 

is- 
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there lies absolutely no reason for denying validity to the Testa- 
ment of a condemned person in Modern Legislation. 

These considerations are by no means intended to oppose the 
admission of the theory of Civil Death into a Penal Code of the 
present day. All that is intended is to remove the deceptive 
appearance of a connection with the Concepts and Rules of our 
traditional Positive Laws, which may induce us to admit wholly 
groundless consequences. What may be prescribed in this 
respect is something new; something independent of the 
hitherto prevailing Law, something which must be justified not 
upon historical grounds, but from the stand-point of intrinsic 
suitability. And this will also hold good for the question 
w'hcthcr the Testament of a person condemned to a heinous 
punishment should be recognised as valid. 
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Section 76. 

Restriction of Jural Capacity by Infamy . 
Introduction. 

The restrictions on Jural Capacity which have hitherto been 
stated must be treated as constituent parts of the Modern Roman 
Law for two reasons. Firstly , because the system of Private 
Law has been from ancient times till now so intimately con- 
nected with them, that a thorough insight into their latest forms 
without an accurate knowledge of those restrictions is just as 
little possible as the certain avoidance of the most complicated 
errors. Secondly , because a considerable number of those 

restrictions have become embodied also into the most recent 
law, and their peculiar nature cannot be properly understood 
when separated from their earlier connection. 

Neither of the above grounds will be found to exist in regard 
to some other restrictions, which have never had more than an 
isolated influence upon Jural Capacity, and which, as I believe, 
have altogether vanished in the most recent law. I refer to 
Infamy and Difference of Religion. So far as they both 
relate to the Roman Law they must be treated as obsolete 
Institutes. But as the prevailing opinion on this subject does 
not wholly coincide with that which is here expressed, whence 
it happens that those Institutes are still represented as con- 
stituent parts of the modern Common Law, a critical exposition 
of the same, according to the plan of this work, cannot well be 
excluded. 

In order to gain a firm footing for the difficult inquiry' con- 
cerning Infamy, as the first of the Institutes in question, I will 
not begin with the origin of that concept and of its various 
forms, nor yet with a historical account of the same, but with 
the particular phase in which it appears in the Justinian Law 
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Sources. It is plain, however, that an inquiry of this kind 
cannot rest upon an entire misrepresentation of the earlier con- 
ditions of Law, because the verbally incorporated Praetorian 
Edict lies at its basis (<i), and everything else is either a comple- 
ment to, or a mere modification of, the same. Our knowledge 
now chiefly rests upon the following fragmentary Sources : — 

TITLE DIGEST, de his notantur infamia (3, 2). 

TITLE CODE, ex qui bus causis infamia irrogatur 
( i , 12). 

A large portion of the Roman plebiscitum, which is com- 
monly designated the Tabula Heracleensis, bears a remark- 
able connection with these passages (3), concerning which farther 
information will be given below. 

The following Modem Writers must likewise be noticed in 
this introduction : — 

Donellus, lib. 18, C. 6—8. 

Hagemeister in Hugo’s Civil. Magazin, Vol. III., No. VIII. 
(1803), pages 163 — 182 of the third vol. of the edition of 1812. 

G. Ch. Burchardi de infamia. Kilon, 1819(f). 



(a ) The text of the Edict is to be found in L. I de his qui not . (3, 2) . In 
regard to the cases directly embraced in this text, I shall for the sake of 
brevity only quote the Edict as a Source, by which therefore must always be 
understood the text of the Edict contaiucd in L. I de his qui not. This must 
be particularly borne in mind, because we partly possess another and very 
different text, probably taken from the Commentary of Paulus, Frag . Vat. 
} 320 (} 321 of the Commentary). This question will be considered below, and 
also in App. VII. 

(A) Tab. Heracl. Lin. 108— 14 v, in Haubold, Monumenta Legalia , ed. 
Spangenberg, Bcrol. 1830, pp. 122—129. The Law was passed in 709 U. C., 
and its real title was the Lex Julia Municipals. Zeitschrift für ge • 
schichtl. Rechtswissenschaft , vol. 9, pp. 348, 371. 

(<•) Burchardi himself says (pp. 5, 11), that his views for the most part are 
taken from Lectures of mine which were heard by him. If tliis is actually the 
case, he has at least repaid the obligation with compound interest, for upon 
several im|x>rtant points of this inquiry my attention lias for the first time been 
drawn to them by his work. This author has since so far modified his views, 
that he believes that much of what we compute as Private Law is in point of 
fact Juris publici ; therefore is embraced in the consequences of Infamy, for 
instance, connubium, commercium, tkstamenti-factio (Principles of the 
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Th. Marezoll on Civil Honor. Giessen, 1824O/). 

( Concerning the Modem condition of this Institute .) 
Eichhorn, German Private-Lain, 4th ed. § 83 — 90. 



Legal System of the Romans , p. 272). If this view were correct, such conse- 
quences of Infamy would not have been introduced so late, or in so restricted 
and so disconnected a manner, as he himself asserts with reference to the 
precepts of the Lkx Julia and of Constantine. 

(d) An uncommonly laborious work, to whose rich materials I generally 
refer as the complement of my own short exposition, although I do not hold 
many of the principal opinions expressed in it to be correct. I shall especially 
omit many small additions from the Imperial Laws, which have exercised no 
influence upon the essence of the Institute. 
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Section 77. 

Individual cases of Infamy . 

The individual cases of Infamy, as they have been exhibited 
in our Law Sources, may be divided into five classes. 

I. A CONDEMNATION ON ACCOUNT OP A CRIMINAL OFFENCE. 

This case was only gradually developed into a general rule. 
But the Edict itself only attached Infamy to a calumnia or 
PRAKVAKiCATio committed in the course of a Criminal Pro- 
ceeding, and this case appears also in the Hcraclean Table 
(Lin. i so, 122). 

A sknatus-consultum prescribed it as the consequence of a 
special crime, the vis privata(<i). Then it was allowed to 
result from every instance of Capital Punishment ; but this was 
not important, because so long as this Punishment (therefore at 
any rate the loss of Citizenship) was actually carried out, Infamy 
was of no consequence : it was therefore first perceptible when 
the condemned person obtained a remission of his Punishment 
without at the same time a remission of the Infamy, which in 
this case it was not usual to grant (£). Finally, however, the 
general rule was established that every condemnation in a 
publicum judicium produced Infamy (r). Hence a condemna- 
tion on account of a crimen extraordinakium was excluded, 
because it only exceptionally produced Infamy in certain cases, 
which will presently be mentioned. 



(a) L. I pr. ad L. Juliam . de vi priv. (48, 7). 

(b) L. I, f 6, 9 de postulando (3, 1) ; Marexoll, p. 127. 

(c) L. 7 de pub/, jud . (48, I) ; L. 56 pro socio (17, 2) ; Coll. LL. A/us. tit. 
4, § 3. . Comp, with { 12. In the Tab. Heracl. Lin. 117, 118, hi, 112, is 
found still earlier only a partially corresponding precept : the law affects every 
one who was condemned in this city by some one form of pcui.iccu jiuicjum, 
just as everyone who was condemned EX L. Peaktueja in Home or elsewhere 
out of Italy aud banished. 
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On the other hand, certain analogous cases were likewise 
recognised as producing Infamy, by the fiction, as it were, of a 
Criminal Sentence, which in point of fact had not been pro- 
nounced. To this category belonged (as the first case mentioned 
in the Edict itself) the ignominious expulsion of a Soldier from 
the Army ( d ) : the case of a Woman actually caught in Adultery 
(not condemned) (*) : Perjury committed by the violation of a 
sworn Compromise or Contract of Remission (/) ; and, lastly, a 
Criminal Accusation (Delatio) preferred to the Fiscus, which 
the author was unable to establish (g). 

As the most recent extension in this respect of the Roman 
doctrine of Infamy, we may refer to the Autu. Habita of 
Frederick I., for the protection of Law Students. Whoever 
wrongs such Students, or, under the pretence of retaliation, robs 
or injures them, is declared to be Infamous, is obliged to pay a 
fourfold compensation, and (if he is an Official) is to be dis- 
missed from his Office. 

II. Certain Private Delicts, and, according to the Edict itself, 
Theft, Robbery, Injury, and Deceit. Here the condemnation 
primarily produced Infamy, but only when it was passed in the 
name of the accused himself. This restriction had the twofold 
meaning, that when an accused person had carried on the pro- 
ceeding by means of a Procurator, neither he nor his Procurator 
became Infamous (A). The natural consequence of such an 
Exemption was, that owing to the general permission to employ 
Procurators, this threat of Infamy was considerably weakened, 
because every accused person could easily avoid it by authorizing 
a Procurator to act for him. 



( 4 /) L. I pr . de his qui not . (3, 2) 44 Qui AS IXEXCITU IGNOMINIAÜ CAUSA 
ab impkeatore . . . DlMiss us EXIT.” This case is also mentioned in the 
Tab. HeracL Lin. 121. 

(*) L. 13, { 12, 13 di ritu nupt. (23, 2) 44 Quae in adulteeio depee- 

HENSA EST, QUASI PUBLICO JUDICIO DAMNATA K*T.” 

(/) Only such Contracts are refenred to, therefore, which are intended to 
adjust some disputed Jural Relation. L. 41, C. de transact . (2, 4). 

U) L. 7 ; L. 2 pr. dej.fisci (49, 14). 

(h) L. 6 , { 2 de his qui not. (3, 2) ; L. 2 pr. de obsequ . (37, 15). 

K. K 
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The condemnation in these cases was imputed by the Edict 
itself to the side of the Compromise (damnatus pactusve erit). 
This precept, however, was only intended to be understood of a 
pecuniary Settlement by means of a Private Compromise : there- 
fore neither of a Settlement under Judicial Compulsion, nor of a 
gratuitous Remission (/). 

If in the cases of those Private Delicts the private Action were 
not resorted to, but a crimen extraordinarium were launched, 
Infamy would none the less ensue, and these are the Exceptions 
above indicated, in which also the crimen extraordinarium 
had the effect of producing Infamy, which as a rule was only 
reserved to the publicum judicium (j ). It also made no 
difference whether the Delict retained its ordinary name (furtum, 
injuria) (*), or whether it became the subject of a Criminal 
Inquiry under a special denomination (expilata hereditas, 
stellionatus) (/). In all these cases the exemption from Infamy, 
which in Private Actions might be effected by the employment of 
a Procurator, could not occur (w). 

Amongst Private Delicts producing Infamy we may also to a 
certain extent include Usury, since, at least in the Ancient Law, 
it involved a private Punishment. This indeed is no longer 
recognized in Justinian's legislation, but Infamy is still pre- 
scribed therein as the consequence of Usury (»). 

III. Obligatory relations other than delicts. 

In some of these likewise a Condemnation produced Infamy. 
To this category belong, according to the words of the Edict, 
the following forms of Action : pro socio, tutelae, mandati, 
deposit!. This statement agrees for the most part with several 



(i) L. 6, $ 3 de his qui not . (3, 2). 
if) L. 7 de publ.jud. (48, I). 

(k) L. 92 defurtis (47, 2) ; L. 45 de injur . (47, 10). 

(/) Marczoll, pp. 134 — 136, where the apparent contradiction between L. 13, 
§ 8 de his qui not . (3, 2), and L. 2 stell ion . (47, 20), is satisfactorily solved. 

(m) Marezoll, p. 167. 

(n) L. 20, C. ex quib . cans . inf. (2, 12). 
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passages of Cicero and the Heraclean Table (0), but with the 
remarkable variation that the latter all omit the actio depositi, 
while, on the other hand, they admit the fiduciae actio, which 
naturally enough, as an obsolete Institute, no longer appears in 
Justinian. It is not improbable that in ancient times a Deposit 
without fiducia was not in point of fact a ground of Infamy, 
and that later on as the fiducia fell into disuse, indeed, even 
before Justinian’s time (L. io, C. depos), Deposit was generally 
substituted in its stead. Moreover, in these Actions Infamy 
might be avoided by the nomination of a Procurator (suo no- 
mine .... damnatus erit). Again Infamy could only result 
from the directa actio (non contrario judicio damnatus 
erit), but exceptionally it might also arise from the contrariis 
actio, when the accused was charged therein with some special 
act of dishonesty (/). As regards the directa actio our 
Jurists entertain very different opinions concerning the im- 
portant question, whether this Action ordinarily produces In- 
famy, or only under the supposition of dolus, which here, as 
elsewhere, has the same effect as lata culpa. For the former, 
or more rigorous opinion, the Edictal text has been relied upon, 
which says generally, without any mention of dolus as a con- 
dition, “ INFAMIA notatur . . . QUI PRO socio, tutelae, mandati, 
depositi . . . damnatus erit with which several other texts also 
agree, in just the same indefinite generality (q). On the other 
hand, however, several other texts dispute this, and expressly 
point to Dishonesty as the ground, and therefore also as the 



(0) Cicero, Pro Roscio , Com. C. 6, Pro Roscio A vier. C. 38, 39, Pro Cae- 
cina , C. 2 (at the end), and C. 3; Tab. Heracl . Lin. in. In regard to a 
Guardian, Infamy results not merely as a consequence of a condemnation in the 
tutela actio, but also by his removal from office as a suspectus. § 6 J de 
susp. (1, 26); L. 3, $ 18 eod. (26, 10); L. 9, C. eod. (5, 43). It is also 
incurred by the Guardian marrying the Ward himself or getting her married 
to his Son before the prescribed age, because this was looked upon as equi- 
valent to DOLUS. L. 66 pr . de r . ft. (23, 2) ; L. 7, C. de interd . via trim. 
( 5 , 6 ). 

(/) L. 6, § 5, 7 de his qui not . (3, 2). 

(?) i 2 J de poena fernere litig. (4, 16); Tab. Heracl. Lin. in. 

K 2 
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condition of Infamy (r). To this it has been replied that surely 
the circumstance that the Defendant in such an Action allows 
that to be sued for which he should have paid up voluntarily, is 
a TEMERiTAs litigandi which should be treated as dolus, and 
deserves the penalty of Infamy. This answer leads to the 
following propositions, in which in truth those conflicting 
opinions ought to find their readjustment — i. For the case of 
actual Deceit, Embezzlement, and the like, there is anyhow no 
contention. 2. This case stood, however, completely on the 
same footing as the other, where a Guardian or Depositary, who 
had not previously acted dishonestly, absolutely refused to 
deliver up the Property or other Subject of Trust. 3. Infamy 
may also be conceded for the case where, in an arbitraria 
actio, the arbiter previous to the passing of a decision calls 
upon the Defendant for the payment of a certain sum of money, 
and the Defendant nevertheless fails to pay it, but lets the matter 
go to judgment. Such contumacy (contumacia) may have been 
considered here, as in other effects (j), equivalent to dolus. 
4. Beyond this, however, we ought not to go, but should rather 
deny Infamy in all other cases. Supposing, therefore, a Man- 
datarius was guilty of a levis culpa, but owing to a wholly 
excessive demand on the part of the Mandator he allowed 
process to issue against him, and was eventually condemned to 
pay a moderate sum ; in such a case the Mandatarius could 
certainly not be reproached with having willingly sought litiga- 
tion, and to brand him with Infamy would be contrary to every 
sound sense of justice (/). 

Besides the above, however, Insolvency in regard to all Obliga- 



(r) L. 6, } 5 , 6, 7 de hä qui not . (3, 2) “ FlDEM,” “ MALE VERSATUS,” 
“pkrfidia;” L. 22, C. ex quit, cans . (2, 12) “Fidbm rumpens;” Cicero, 
Pro Caecina , C. 3 “ FRAUDAVIT.” 

(s) Thus, for example, in regard to the JUSJURANOUM IN LITEM. L. 2, { I 
de in litem jur. (12, 3). 

(0 The milder opinion here adopted is excellently expressed and specially 
vindicated by Donellus (xvui. 8, § 8—13), by a thorough searching inter- 
pretation, against the objections based on certain individual texts. The more 
rigorous opinion is expressly defended by Marezoll, pp. 148—155, who erro- 
neously cites Douellus as an advocate of the same opinion. 
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tions without distinction (dona possessa, proscripta, vendita), 
might be a ground of Infamy, as is expressly declared by many 
ancient authorities (u). An unmistakeable though indirect trace 
of this doctrine is found in the Justinian Law, because it is said 
that a cessio bonorum and the sale of Property which followed 
upon it, did not cause one to be Infamous ( v ), obviously in con- 
trast with actual Insolvency, which it was thus implied was a 
ground of Infamy. When and under what circumstances that 
doctrine disappeared, cannot be determined with any certainty. 
The abolition of the ancient bonorum venditio only serves to 
explain the disappearance of Infamy if it be assumed, that it was 
always in the first instance incurred when the venidtio was 
completed, and not during the preparatory negotiations, for 
instance, on a simple possessio bonorum (, x ). 

IV. Acts in reference to the relations of the Sexes. 

There is here much ambiguity, partly by reason of the insuffi- 
ciency of our Sources, partly in truth also because many of the 
law-rules themselves concerning these matters were particularly 
vague and uncertain. The individual cases of this sort are the 
following : — 

i. Violation of the period of Mourning. 

The Edict itself (in the form in which we find it in the Digest) 
says : If a Widow contracts a new Marriage before the expiry of 
the period of Mourning, the new Husband, if he is a pater- 
familias, if not his Father, becomes Infamous: likewise the 
Widow’s Father, if she is in his Power, and the new Marriage is 
rendered possible by his consent. Concerning the Infamy of 
the Widow herself, which we might above all have expected, 
nothing whatever is said. As a necessary consequence, how- 
ever, Infamy should certainly also be attached to the Widow (j /). 

(u) Cicero, Pro Quinctio, C. 15; Tab. Heracl . Lin. 113 — 1 17; Gaius, II. 
S *54- 

(v) L. 8, C. qui bon. (7, 71) ; L. II, C. ex quib . cans. inf. (2, 12). 

(x) Gaius certainly only mentions venditio as a ground of Infamy, while 
the passages from Cicero and from the Tab. Heracl. if literally interpreted, 
express the contrary opinion. 

(jk) L. i I, { 3 de his qui not. (3, 2). In this text the Manuscripts vary 
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In regard to this matter the ancient Jurists remark that the 
ground of Infamy in such cases was not the violation of the 
reverence due to the deceased, but solely the danger of a san- 
guinis turbatio, that is to say of an uncertain Paternity in case 
two Marriages followed close upon one another : from this prin- 
ciple it naturally resulted that Infamy was also incurred when 
the deceased, for some special ground, e . g. High Treason, was 
not to be mourned for. On the other hand, however, the con- 
finement of the Widow shortly after the death of her Husband 
rendered a new Marriage immediately allowable (by reason of 
the impossibility of a sanguinis turbatio); morover Infamy 
did not result from any other instance of neglected Mourning, 
even for the nearest relatives (s). Thus the matter undoubtedly 
stands in the Justinian Law? but the evidence derived from the 
Ancient Law is apparently of so conflicting a character, that a 
certain result is not to be gained without a very exhaustive 
inquiry. (Cf., App. VII.) 

The period of Mourning, moreover, was always fixed at ten 
months, which entirely coincides with the physiological rule, 
according to which the longest duration of Pregnancy is ten 
months (App. III.) ; by the Laws of the Christian Emperors this 
period was extended to twelve months (a). The Canonical Law 
abolished Infamy altogether in this case (3). 

2 . Double marriage or double espousals (sponsalia). 

The Edict declares that a Man who lives at the same time in 
a condition of doublc-Marriage or double-Espousals incurs 
Infamy if he is a paterfamilias, otherwise the Father who 
permits it. Here also the Edict only spoke of the man (c) ; 



between the reading si quis and si qua : the last was required by the con- 
text. L. 15, C. ex quid , cans . (2, 12) ; L. 1, 2, C. de sec . nupt . (5, 9) 5 L. 4, 
C. ad Sc . Tert . (6, 56). 

(*) L. II, $ 1, 2, 3 ; L. 23 de his qui not . (3, 2). 

( a ) L. 2, C. de sec . nupt . (5, 9). 

W C. 4, 5, X. de sec . nupt . (4, 21). 

( c ) In regard to the Year of Mourning, which is so distinctly prescribed, it 
is clear that the question was only intended to refer to the Husbands con- 
cerned ; at least this is clear in regard to the case of a double Marriage. If 
the masculine quive had merely stood in the way, it would not exclude a 
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inferentially, however, it should likewise be- extended to the 
Woman (</). 

If one of the cotemporary relations happened to be invalid 
upon some legal ground, Infamy was not for that reason avoided, 
because regard was only paid to the intention (e) : besides, had 
the rule been otherwise, Infamy, by reason of a double Marriage, 
would have been impossible, because during the existence of 
a former Marriage a new Marriage was of course an absolute 
nullity (f). It was not merely by contemporaneous Marriages, 
or contemporaneous sponsalia, that Infamy was produced, but 
also by sponsalia co-existing with Marriage ( g ). 

3. Professional Prostitution on the part of women 
(Corpore, also Palam, or Vulgo quaestum faciens). 

The Edict preserved in the Digest does not mention this case 
at all. The Lex Julia prohibited the Marriage of such Women 
with Senators and their male Descendants without employing the 
expression Infamy in connection therewith ; in like manner the 
same Law prohibited the Marriage of all Free-born persons with 
certain Women, without however referring to this special case in 
that connection. These distinctions can only be explained by 
a careful historical inquiry (App. VII.) 

4. A man who submits himself to the lust of another 
(muliebria passus) is certainly Infamous according to the 
Edict (h), even without reference to pecuniary consideration. 



reference to the Woman, because in other cases quis applies at the same time 
to Men and Women. L. I de V. S. 50, 16. But in this text quive must 
certainly be exclusively referred to the Man, not merely indeed by way of 
analogy to the case of the Year of Mourning, but particularly on account of 
the following words : Quive suo nomine . . . bjusve nomine quern quamve , 
IN POTKSTATE HABERET, &c. Since at the end both sexes are mentioned, so 
in the beginning of the text the second sex is intentionally omitted, because it 
did not occur to the mind of the Praetor. 

(d) L. 13, § 3 de hü gut not . (3, a), 

(*) L. 13, } 4 dt hü gut not . (3, a) ; L. 18, C. ad L, Jul. de Adult . (9, 9). 

(/)L. 6, 7 J de nupt. (I, 10). 

(g) L. 13, § 3 de hü gut not. (3, a). 

(A) L. 1, § 6 de postulando (3, 1) ; L. 31, C. ad L. Jul. de Adult . (9, 9). 
The muliebria passus did not appear in the general Edict concerning Infamy 
(L. 1 de hü gut not. (3, a) ), but was still more unfavourably treated than the 
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5. So also the profession of keeping Houses of 111 - fame 
produced Infamy according to the Edict (qui lenocinium 
fecerit), with which also the Heraclean Table (Lin. 123) 
agrees (1). How far in such a case Infamy should be assigned to 
both sexes, is again the subject of a special inquiry (App. VII). 

V. Certain professions (other than those mentioned in IV.) 
likewise produced Infamy, and indeed, according to the Edict, 
the following persons were said to be Heirless : — 

(1) . Those who had appeared publicly as Play-Actors ( k ). 

(2) . Those who had hired themselves out to fight with wild 
beasts, even when they did not actually appear in the arena : 
So also those who appeared in the arena at such contests even 
without a money-reward (/). 



If we compare these very different grounds of the origin of 
Infamy with one another, a two-fold agreement will be found 
to exist therein. In the first place, it is always a personal act to 



latter. This distinction will be considered again presently. The Tab . HeracU 
Lin. 122, 123, regarded this case under the supposition of a money considera- 
tion “ Qubive corpori (corpore) quaestum fecit fecerit.*' 

(1) Lenocinium is to be understood here in a peculiar sense as “ pro- 
fessional whoredom.*' L. 4, § 2, 3 de his qui not. (3, 2). Figuratively every 
encouragement of adulterium or stuprum was also so called, for example, 
when a Married man prostituted his wife for the sake of money. These cases, 
however, did not belong to the class we are referring to, but were dealt with 
simply as adulterium, and subjected therefore to a publicum judicium. 
L. 2, § 2 ; L. 8 pr. ; L. 9, $ I, 2 ad L . Jul. de Adult . (48, 5). 

(Jb) Qui artis ludicrae pronunciandive causa IN SCENAM prodierit. 
The Lanjstatura was also included (Tab. Ileracl . Lin. 123), but not Ath- 
letae and Designatores. L. 4 pr. } I de his qui not. (3, 2). According 
to a Senatus-consultum, moreover, Nobles must have been absolutely 
prohibited from appearing on the stage, for light-headed young men of quality, 
in order to indulge their passion for Play-acting, first suffered themselves to 
be condemned in a proceeding involving Infamy, so that they might by this 
means acquire a capacity therefor. Suetonii Tiber . 35. 

(/) L. 1, § 6 de postuU (3, 1). This case again stood not among the ordi- 
nary, but among the more heinous cases of Infamy. Cf. also Tab. HeracU 
Lin. 1 12, 1 13. 
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which Infamy is attached as a consequence (m). In the next 
place, it is the act itself which produces Infamy, never a kind of 
Punishment, e.g. Corporal Chastisement (»). 



(m) From this differs only the very late Law, in which the Sons of persons 
guilty of High Treason are mentioned as Honourless, which however has also 
till now aroused the most deserved abhorrence. L. 5, § 1, C. ad L. J. 
majest . (9, 8). 

(n) L. 22 de his gut not. (3, 2). In Germany this matter has often been 
otherwise regarded. 
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Section 78. 

The Juristical Signification of Infamy. 

I will now in the first place sum up in separate propositions, 
what directly results from the consideration of the individual 
cases which have been enumerated, in regard to the juristical 
nature of Infamy. 

1. A sharp and definite conception of the same must be 
capable of being given, because not only does the Edict specify 
the cases individually, but the ancient Jurists also institute minute 
inquiries concerning the limits of these individual cases. This 
is likewise indicated by the expression with which the extension 
of Infamy to a new case is denoted : et videlicet omni honore, 
QUASI INFAMIS, EX SENATUSCONSULTO CAREBIT (a). Here the 
technical expression for a well-known legal concept was mani- 
festly applied by the Senate to a new case. 

2. Hence, however, it follows farther that some distinct effects 
must be connected with Infamy, because otherwise the exact 
definition of the concept would have had no interest for the 
practical sense of the old Jurists. 

3. The enumerated cases are of two kinds. In some Infamy 
is made dependent on a judicial sentence, without which it can 
never take place ; in others, on the contrary, on some extra- 
judicial matter of fact, which is accordingly presumed to be 
positively certain or notorious. This heterogeneous character 
of the conditions of Infamy makes it certainly necessary to 
settle the requisites of the sentence which is capable of pro- 
ducing it in the first class of cases ( 3 ). Modern writers have 
hereupon devised a classification of Infamy into mediata and 
IMMEDIATA, which is not only superfluous and profitless, but also 



(а) L. I , pr. ad L. Jul . de vi j>riv. (48, 7). 

(б) Marezoll expressly treats of this, pp. 123 et seq. 



Digitized by v^ooQle 




S 78. The Juristical Signification of Infamy. 139 

by the use of Latin expressions may lead to the error of it being 
supposed that these expressions are already existing in the 
Sources. 

4. Along with this juristically defined Infamy there are certain 
cases in which the moral Judgment of the right minded and 
intelligent portion of mankind, sometimes on account of particu- 
lar acts, at other times with reference to the whole mode of life, 
just as decisively withholds Honor as if the conditions of Infamy 
were actually existing (c). The Modems have founded upon 
this the classification into a juris and facti infamia. But in 
point of fact it is only for the first that the term Infamy can be 
juristically employed, and the technical expressions mentioned 
are not merely to be rejected because they are not found in the 
Sources, but because they easily tempt one to the erroneous 
course of seeking definite conditions and effects for infamia 
facti, which only properly belong to genuine Infamy (infamia 
juris). Indeed all the effects which it has been sought to 
ascribe to infamia facti resolve themselves into the completely 
unfettered judgment, sometimes of the Sovereign Power and of 
its Delegates (in regard to the appointment of Officials), some- 
times also of the Judge ( e.g \ in regard to the credibility of Wit- 
nesses and the querela inofficiosi of Brothers and Sisters) ; 
hence, however, that intermediate notion of infamia facti not 
only seems unnecessary, but also perplexing and misleading. 
The absolute dissimilarity between the so-called infamia facti 
and genuine Infamy is shown by the utter want of any certain 
characteristic features of the former, partly because an evil 
grounded Opinion may appear in the most varying degrees with- 
out any fixed limits, partly also because Public Opinion is often 
in the wrong, since it permits itself to be influenced by prejudice 
instead of by fixed moral principles, or else by a groundless 
assumption of facts. 

There is still more diversity of opinion when certain social 
conditions and employments are deemed dishonourable, without 



(c) This relation is very clearly expressed in L. 2 pr, de obsequ . (37, 15). 
Comp, upon this point also Donellus, lib. 18, C. 6, $ 7. 
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the prevailing view being capable of justification upon moral- 
grounds : the designation of such conditions is just as vague and 
uncertain, as their influence upon Jural Relations, which in truth 
occurs here and there (</). 



Wherein then consisted amongst the Romans the effect of In- 
famy, from which alone the definite, practical notion of the same 
can be formed, which we are entitled to look for from the con- 
siderations just stated ? If we examine the connection in which 
this concept directly appears in the Law Sources, everything 
will appear simple and easy. The Digest contains literally the 
text of the Edict, in which the cases of Infamy are enumerated, 
and upon which all subsequent decisions are based. The Praetor, 
however, was authorized to proclaim Infamous persons in his 
Edict, because it was not intended to suffer such persons to 
postulate for others, that is to say, to make applications before 
his tribunal {e ). Thus it is that in the Digest the Title de his 
qui notantur INFAMIA stands immediately below the Title de 
postulando. Whether therefore an indefinite notion of Infamy 
may have always existed, similar to that which our Jurists call 
INFAMIA facti, it seems at all events clear, that the Praetor was 
the first who conceived it juristically, who gave it fixed limits, 
and who assigned to it a definite effect. We might, therefore, 
apparently define the legal notion of Infamy thus : it is the con- 
dition of those persons who are generally incapable of postulating 
for others (/). 

But on closer consideration this explanation appears to be 
untenable. Above all it must strike every one that there is in 



(d) The expressions applied to such conditions arc turpes, vilrs, abjec- 
tae, humiles PERSONAE. Cf. Marezoll, pp. 270 et seq . 

(*) The term postulare meant, in the Roman Law, to state or to defend a 
case before the Magistrate having jurisdiction. It is thus defined by Ulpian: — 
" Postulare autem est, desiderium suum vel amici sui, in jure apud 

BUM, QUI JURISDICTION! PRAEEST EXPONERE: VEL ALTERIUS DES! DERIS 
CONTRADICERE.” L. I, $ 2 de postulando (3, 1). Trans. 

(/) This is really the opinion of most writers, only more or less clearly 
expressed. Cf. amongst others Marezoll, pp. 99, 208, 212. 
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this explanation a great disproportion between the means and 
the end. The loss of Honor is certainly something very serious 
and important, quite irrespective of prescribed legal consequences. 
Was it then intended that this important moral relation should 
be introduced into the province of Law merely to denote— an 
incapacity to postulate for another I It might indeed have been 
a matter of some importance to the Praetor to keep his tribunal 
uncontaminated by unworthy men ; this was certainly moreover 
his sole motive for speaking of the matter in this passage of the 
Edict, and indeed in the Edict at all. But he could completely 
accomplish this object, inasmuch as he had enumerated such 
persons, without applying the important term Infamy to them. 
If he meant to assert that he considered moral Infamy should be 
rightly treated with the same severity as juristical Infamy, be- 
cause he excluded such persons from postulating for others, it is 
to be remembered how unimportant even this would be for most 
persons ; for the generality of people would any how have no 
special need to resort to such a proceeding, and those who 
might have to do it could yet avoid an appearance before the 
Praetor unnoticed, therefore without their Infamy becoming 
thereby at all evident. This disability, therefore, for individuals 
is in point of fact almost imperceptible, and therein lies that 
grievous disproportion between the means and the end, above 
complained of. 

But still more decisive against the view above stated is the 
actual purport of the Edict itself, which must now be set forth. 
The Praetor distinguishes the persons, to whom he denies the 
capacity of postulating, according to three classes, for which 
reason therefore three Edicts were framed upon this topic (g). 

The first class (or the first Edict) embraces those who are 
absolutely incapable, therefore not even permitted to postulate 
for themselves. It includes all Males under seventeen years, 
and all Deaf persons (h) ; besides the last Mutes were also liable 

(g) L. I, } I, 7, 9 dc postulando (3, 1) 11 EapEOFTKE TJUtS FECIT ordtncr."— 

“ Taxs ordincs Pfaetoe fecit non Postulantium.”— 1 " Sr fujuut intkx 
SOS, QUI Urtio Edict 0 CONTINXNTUX.” 

(*) L* I* i 3 dtfostul. (3, 1). 
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to be excluded, but their oral utterances were anyhow not to be 
regarded. 

The second class consists of those who are allowed indeed to 
postulate for themselves, but were absolutely prohibited from 
doing so on behalf of others. To it belong Women (0, the 
Blind, and certain notoriously disreputable persons (in turpi- 
tudine notabiles) : notably men who submitted themselves to 
the lust of others, those who were convicted of a Capital Offence, 
and those who hired themselves out as Gladiators in contests 
with beasts (/). 

In the third class, finally, are included those who are com- 
petent to appear for themselves, but not as a rule for others, 
unless indeed exceptionally under the supposition of some special 
relationship, such as that of Kinship, Affinity by Marriage, 
Patronage, or by reason of the Infirmity of those whom they 
represented ( k ). To this class belong : — 

(i.) All who are specially degraded into this condition by 
a Plebiscitum, a Senatus-consultum, or by the Edict or Decree 
of the Emperor. 

( 2 .) Besides, however, hoc edicto continentur etiam alii 
omnes, qui Edicto Praetoris ut infames notantur (/). 

It was this last provision which permitted the Praetor, with 
the view of carrying out the same, to institute a Register for 
the enrolment of Infamous persons, which therefore undoubtedly 
constituted an essential part of the third Edict relating to those 
persons who were incapable of postulating (wholly or partially) (m). 



(i ) Women, however, with some exceptions : on behalf of their Father they 
might carry on a causa cognita, if he could procure no other representative 
(L. 41, de proc . (3, 3)) : they might also undertake for any stranger a cogni- 
torjam opkram if it occurred in &em suam. Paulus, 1. 2, $ 2. Hence it 
was that the acquisition of a claim by means of cessio was not denied to 
them. 

(j) L. i, § 5» 6 de post!. (3, i). These have already been represented above 
as amongst the most noted Infames of all. (} 77). 

(k) L. 1, f 8, 11 ; L. 2—5 de postul. (3, 1). 

(/) L. I, § 8 de postul. (3, I). 

(m) Donellus, lib. 18, C. 6, § 1, assumes that the Praetor may probably 
have treated of Infames in a special Edict ; it is however far more probable 
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From this summary of legal principles, not actually expressed 
in the Law Sources, but lying clearly before us in them, it follows, 
however, that the derivation of the concepts and technical ex- 
pressions is completely different from what has been set forth 
above out of our Modem Writers. The Praetor does not say : 
44 1 forbid certain persons to postulate, and I hereby assign to 
them the name infames partly because this name would have 
been completely purposeless, and partly because there was no 
conceivable ground why this newly-discovered name should not 
have been equally applied to those enumerated in § 6 as in tur- 
pitudine NOTABILES, whereby it would, if consistently carried 
forward, have designated all those who were incapable upon 
moral grounds. What the Praetor rather says is, that to the 
third Ordo of incapable persons belong, amongst others, all 
infames (so far as they are not individually represented in the 
second ordo). According to this mode of expression, therefore, 
the Praetor presupposes the idea of Infamy to be an old recog- 
nised legal notion, the limits of whose application were not by 
any means doubtful to him; in order, however, that no error 
might prevail or be alleged to exist on the point, he caused a 
list to be prepared, by way of precaution, of these Infames who 
belonged to the third ordo non postulantium. But it was 
entirely consistent with its practical object not to admit those 
persons into that list who had already been individually named 
in the second ordo, although these might on that account be 
none the less infames, and actually styled so (»). 



that the Edictal text in L. 1 de his qui not is directly connected with that in 
L. x, $ 8 de postal . , and was only intended to serve as an exposition of the 
TERTIUM Edictum de non postulantibus. Doncllus appears to have been 
deceived by the complexion which is given to the matter by the Compilers of 
the Digest. 

( n ) It might be objected that one who was calumniae in judicio pub** 
lico causa judicatus is included among the Infames of L. 1 de his qui 
not and stands therefore also in the secundum edictum of L. i, § 6 de 
postal. But in the last-mentioned text it is not said that the person con- 
demned on account of calumnia belongs to the Secundus Ordo (that is to 
say, he cannot unconditionally postulate for others), but simply, that in regard 
to him the Senate has especially ordained that he shall not even postulate 
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The Praetor consequently did not newly develope the idea of 
Infamy, but having met with an old existing notion, he employed 
it incidentally for a special purpose connected with his Official 
functions. Nor does it stand in any contradiction with this view 
that at one time the old Jurists spoke of Infamy in such a way 
that it might be thought they meant to ascribe its origin to the 
Edict ( 0 ). For the Edict is certainly the first written record in 
which Infamy occurs, and it was therefore natural that the Jurists, 
when they wished to define the legal notion of Infamy with strict 
accuracy, should have referred to this authentic evidence, and, 
therefore, owing to its certainty and clearness should also have 
preferred to employ the new written Law, rather than the old un- 
written Law, for the expression of their thoughts. 



before the Judex pedaneus. The calumniae damnatus is therefore not 
represented in the two Edicts, but a single remark concerning him is simply 
inserted, not altogether in the right place, from the Commentaries of the old 
Jurists. 

(0) L. 5, } 2 de extra cogn. (50, 13) . . . 11 VEL cum plebejus fustibus 

CAEDITUB, VEL IN OPUS PUBLICUM DATU&, VEL CUM IN EAM CAUSAM QU 1 S 
INCIDIT, quae Edicto perpetuo infamiae causa enumeratur .” L. 2 pr. de 
obsequ. (37, 1 5) “ Licet enim verbis Edicti non habeantur infames ITA CON- 
DBMNATI,” ScC. 
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Section 79. 

The Juristical Signification of Infamy . 
(Continuation.) 

According to the previous inquiry the Praetor did not intro- 
duce Infamy as a Law Institute, but merely found it. What 
signification then had this notion previous to the Edict ? 

In our own time we regard it, in the first place, as a means of 
Punishment, either occurring alone or in aggravation of another 
Punishment ; it is in this view the very efficacious expression of 
scorn which the State pronounces against an individual through 
its constituted Organs. But in order to operate in this manner 
it must be pronounced in an individual case, for so long as it 
merely depends upon a general rule, it remains without any real 
effect. Or, in other words, this view might to some extent be 
suitable to the so-called mediata infamia (since in connection 
with it the Judge pronounces a Condemnation), but it is not 
adapted to the immediata. Indeed, even as regards the mediata, 
it is very doubtful, inasmuch as the Romans clearly only regarded 
Infamy as the natural consequence of the Condemnation, never 
expressed in the Sentence itself, which has so very materially 
strengthened the prevailing impression of Infamy conceived as a 
Punishment. 

A Public Opinion concerning the Honor or Dishonor of in- 
dividuals everywhere exists, but it becomes doubly important in 
a Republic like that of Rome, where all Power and Sovereignty 
proceed from the will of the People. This Opinion from its very 
nature, like the sense of the multitude generally, is uncertain and 
fickle ; if one succeeds in guiding and fortifying it a great point 
is gained. The Romans had two Institutions which were directly 
r. l 
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and especially devised for this object (0) ; both different in their 
nature, but yet allied to and supplementary of each other : both 
also subject to the same Magisterial authority. These Institu- 
tions were Infamy and the free Power of the Censors. Cicero 
speaks of both with great clearness in his oration pro Cluentio. 
Infamy depended upon old, settled, and unambiguous Rules 
handed down by tradition (moribus) : it was independent of all 
personal caprice, although in certain cases (not in all) it was 
conditional on a Judicial Sentence. Since, however, these fixed 
Rules were insufficient for the practical needs of life, they re- 
ceived a living completion in the free power vested in the Censors 
of assigning Dishonour in different degrees according to their 
own consciences. The Censors could, therefore, according to 
their own pleasure, remove a person from the Senate, or from 
the Status of Knighthood, transfer him into a lesser Tribe, and 
in fact exclude him from all the Tribes, whereby the excluded 
person became an aerarius, and lost his Right of Suffrage (£) ; 
they might also content themselves by merely pronouncing 
Censure, by affixing a nota censoria to the name of a Roman 
in the Register of Citizens (c). Such Notations were not neces- 
sarily based upon a careful inquiry into facts : indeed, they were 
rather influenced by mere rumour, and even by passing political 



(a) I say directly, because most Punishments anyhow exercise an indirect 
influence upon Honor. Hence the explanation of existimatio as a digni- 
tatis IN LAESAE status in L. 5, § I, 2, 3 tie c.vtr. cogn. (50, 1 3). The 
existimatio may be sometimes diminished, sometimes extinguished: the 
first result happens amongst other ways by Infamy, but it also happens in 
consequence of various Punishments without Infamy : the second by the loss 
of Freedom or of Citizenship, whereby a former Citizen is completely excluded 
from the sphere for which Civil Honors exist. Comp, upon those texts, 
App. VI. Nos. IV. V. 

(b) 44 De SENATU MOVEKI ... IN AERARIOS REFERRI, AUT TRlllU MO- 
VERI Cic. Pro Cluentio , C. 43 11 Aerarium reuquissent,” ib. C. 45. 

(c) The simple sunscRimo or notatio censoria often occurs, for ex- 
ample, Pro Cluentio , C. 42, 43, 44, 46, 47. Particular acts were expressly 
mentioned, e . g . 44 Furti et captarum pecuniarum nomine notave- 
runt,” C. 42; or “Contra leges pecunias accepisse subscriptum 
BST,” C. 43. 
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opinions (</). It therefore frequently happened that such a cen- 
sorum opinio was deprived of effect by the opposition of the 
.Censor's Colleague, or by the resolution of succeeding Censors, 
or by the decision of a Judge, or by a plebiscitum (;). It was 
thus not by any means of a permanent character (/), and in this 
respect it completely differed from Infamy, which continued to 
operate immutably throughout life (g ). But if the exercise of 
Censorial Power over Civic Honor was dangerous by reason of 
possible caprice and injustice (A), it was at least mitigated by the 
circumstance that every wrong so inflicted was capable of being 
rectified again in several ways. Infamy was more dangerous by 
reason of its unalterable permanency, but, on the other hand, 
it proceeded upon fixed, well-known Rules, and thus every one 
could avoid it. This comparison of Infamy with the Censorial 
Power over Honor leads us directly to the desired practical 



(d ) Pro Cluentio , C. 45 and C. 47 41 In istis subscriptionibus ventum 

QUENDAM POPULÄREM ESSE QUAESITUM ... EX TOTA IPSA SUBSCRIPTIONS 
RUMOREM QUENDAM, ET PLAUSAM POPULÄREM ESSE QUAESITUM.” 

(e) Prp Cluentio , C. 43. 

(/) Pro Cluentio , C. 47 44 Quid bst, quamobrem quisquam noström 

CEN SORIAS SUBSCRIPTIONES OMNES FIXAS, ET IN PERPETUUM RATAS PUTET 
ESSE OPORTERE ?” 

(g) Pro Cluentio , C. 42 44 Turpi judicio damnati, in Perpetuum omni 
honors ac dignitate privantur.” It does not stand in contradiction 
with this that the Emperor (formerly the People) or the Senate could grant 
a Restitution; individual Magistrates of their own motion could not do so, 
and even that solemn Restitution was seldom or never granted during the 
Republic. The Praetor had not the power of granting it except indirectly, in 
so far as he might remove, by a customary Restitution, the ground of Infamy, 
e.g, when a Minor was condemned in a famosum judicium by reason of the 
negligent conduct of the case, the Praetor granted him a Restitution, and the 
new Judex then dismissed the Action. L. 1, § 9, 10 de postul. (3, 1). 

(/*) Cicero’s exposition might lead to the error of it being supposed that 
instances of injustice of this sort were very customary ; it must, however, be 
borne in mind that Cicero had to invalidate a Censorian decision, and thus it 
was in the interest of his client that he should represent such decisions as 
generally open to suspicion. Undoubtedly the Censors exercised their func- 
tions in most cases with zealous and prudent severity, otherwise they would 
not themselves have been held in such great esteem. Abuses, thcrcfoie, may 
indeed have occurred, but certainly only as the rare exception, and yet their 
possibility lay in the very nature of the Office itself. 

L 2 
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notion of Infamy itself. That notion consists in nothing else 
than the loss of all Political Rights in regard to a subsisting 
Citizenship. The Infamis became therefore an aerarius, he 
lost both his Right of Suffrage and his eligibility for Office 
(suffragium et honores), and the definition of such a person 
may be thus completely expressed : That Roman is called In- 
famis who, in consequence of a general Rule (not of Censorial 
caprice), in regard to a subsisting Citizenship, has lost the 
Political Rights belonging thereto. Before I attempt to adduce 
the proof in support of this assertion, I shall first state certain 
propositions which necessarily result from the supposition of its 
truth, and thus serve for the closer determination of the same. 

(1.) Infamy appears then as a form of capitis deminutio, 
and, indeed, as a half or incomplete media capitis deminutio, 
because it destroys Citizenship in its Political sphere, while it 
leaves it untouched in regard to matters of Private Law. The 
Capacity for Public Rights is therefore annulled, that for Private 
Rights is preserved. 

(2.) Infamy belongs, therefore, according to its peculiar nature, 
to the Public Law, although, in a secondary sense, it may also 
produce effects in Private Law (1). 

(3.) The effect of Infamy is the same as that of Censorial 
Power in its extreme application, and the difference simply lies 
in this, that it is regulated according to general Rules, and is 
therefore invariable. 

(4.) The Rules regulating Infamy are not founded upon ex- 
press Laws, but upon old popular Opinion (moribus), and their 
uniform recognition and observance presuppose therefore a con- 
stitutional supervision. This supervision was again entrusted to 
the Censors, who, on the occasion of every fresh registration of 
the Members of the Senate, or of the Tribes, and the like, had 
the opportunity of entering Infamous persons among the aerarii, 
and therefore excluded from all the Tribes. The Censors acted 



(1) This essentially public character of Infamy is first insisted upon by 
Burchardi. It had previously been indicated by Hagemeister, inasmuch as in 
the conclusion of his Treatise (p. 181), he assigned to this doctrine its place in 
the Jt s Civitatis. 
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in this matter in accordance with a fixed Rule, just as in other 
cases they were guided by their own will and pleasure, so that 
they exercised a twofold influence, because, in the first place, they 
partly enforced the rule of Infamy, and, in the next, supplemented 
it by their own arbitrary decisions ( k ). But if they proved remiss 
in the exercise of their functions, it was still open to every Consul 
or Praetor, who held the Comitia, to reject a person devoid of 
Honor if he presented himself as a Candidate, and even when 
he only wished to tender his vote. 

(5.) This signification of Infamy must soon have lost its im- 
portance under the Emperors, as the Political Rights of Citizen- 
ship fell into the background, and the old forms of Tribal and 
Citizen Registers, &c., were no longer maintained in their purity. 
From this period, then, Infamy only remained visible in secondary 
effects, and this accounts for the obscure form in which it appears 
in o.ur Law Sources. 



(k) Cf. as to this especially, Niebuhr, vol. 2, pp. 448 — 451 : (ed. 2nd and 

3rd.) 
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Section 8o. 

The Juristical Simplification of Infamy . 

(Continuation.) 

I will now adduce the proof that in point of fact the essence of 
Infamy consisted in the loss of all Political Rights of the Roman 
Citizen; in the first place, with regard to each of the two 
constituent parts of these Rights (honores and suffragium) 
separately, and next, in regard to them jointly. 

(i.) The loss of honores. This expression must here be 
understood in the extended sense of every high Political Position 
(dignitas), and not merely as referring to the Magistracy. More- 
over, it embodies the twofold meaning of a loss of an existing, 
as well as the incapacity for every future, Distinction. 

This portion of my contention is the least open to doubt. 
Cicero expressly says that Infamy always excludes from honor 
and dignitas (§79 (#)•) In like manner it is admitted in a 
senatusconsultum that it belongs to the character of an In- 
fames to be excluded from every kind of Honor (§78 (d).) The 
same doctrine was afterwards maintained throughout the whole 
period of the Empire (a), except that in consequence of the 
altered form of Government it assumed a very different position. 
•There was now no longer as formerly a sharply defined rule of 
Law, inflexibly binding upon all executive Authorities, but rather 
a notification of what the Emperor would do in particular cases, 
wherein he naturally reserved to himself the power of either 
restricting or extending, according to circumstances, the notion 
of Infamy when the question related to the appointment of an 
Official. It is in this sense that the very ambiguous expressions 
of an Ordinance of Constantine, which would have been clearly 



(a) L. un C. de infam . (10, 57) ; L. 3, C. de re mil . (12, 36) ; L. 8, C. de 
decur . (10, 31). 
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unsuitable for the earlier Constitution, but were suitable enough 
at the period of this Law, are to be interpreted (£). Moreover, 
the Heraclean Table confirms that doctrine, as will be shown 
more clearly below. 

(2.) The loss of suffragium, or, what was the same thing, 
Expulsion from all the Tribes — the Transposition amongst the 
AERARii(r). This is a proposition which might indeed be doubted 
at first sight. For although both suffragium and honores were 
always named together in a complete or incomplete grant of 
Citizenship to foreign Towns, it is still quite conceivable that in 
regard to a positive institute like Infamy, the higher right of 
Eligibility for Office may have been withdrawn from a person 
devoid of Honor, while the lesser right of Voting was left to 
him. That this, however, was not the case, but rather that an 
Infamous person lost the suffragium as well, appears from the 
following Authorities : — 

In the first place, Cicero, in the passages already cited (§ 79 (£) (g),) 



(b) L. 2 , C. de digit . (i2, i) “ Nequb famosis, et notatis, et quos 

SCELUS AUT VITAE TURPITUDO INQUINAT, et quos inf amid AB HONESTORUM 
COETU segregat, dignitatis portae patebunt.” Burchardi has rightly ob- 
served (p. 58), that the definite notion of juristical Infamy is here abandoned, 
and that of an indefinite infamia facti substituted for it. It is not only 
incorrect to seek in this text a change of the juristical doctrine of Infamy, but 
there is also still less ground for assuming a Justinian interpolation. The 
concluding words express indeed very plainly no more than this. “ Such 
wicked men must entertain no hope of obtaining distinction from the Emperor 
at any time.” There was here no legal principle which either required, or was 
susceptible of, more definite conditions. 

(c) The following reasons may serve for the justification of this expression : — 
As long as three completely distinct Comitiae existed in Rome, participation 
in some one of the Tribes was only a condition of the Right of Voting in the 
T&ibuta Comitia, and not in regard to the other Comitiae. But this was 
altered at an early period. The Curies disappeared and their recollection was 
simply preserved in an empty formality : the Centuries, however, were brought 
into such close connection with the Tribes that they were regarded as a portion 
thereof. Cicero, Pro Plancio t C. 20, and several other passages. From this 
time forth the Capacity of Voting was generally held to be synonymous with 
Incorporation in some one of the Tribes, and he who was thrust away amongst 
the AERARii lost, with his Tribe, the right of voting, and the capacity as well 
as the obligation for regular military service. Niebuhr, voL 1, pp. 492—495, 
4th ed. (521—5*4 of the 3 rd ed.) ; Comp. voL 3, pp. 346—352, 383, 384. 
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exhibits the relation of the Censorial deprivation of Honor 
towards Infamy in such a way, that while the former might, in- 
deed, occur more easily and capriciously, the latter in its effect 
appears more powerful and injurious. Indeed, as he there 
represents, the degradation of a citizen to the condition of an 
aerarius, as the extreme result of Censorial caprice, it follows 
that the effect of Infamy cannot possibly be admitted as less 
grievous than the extreme effect of that caprice. 

But the assertion above made is still more directly confirmed 
by several passages, which agree in saying of Play-Actors, tribu 
moventuk. Thus, with reference to the representation of the 
Atellan Plays, derived from the Osci, both Livy and Valerius 
Maximus remark, as something quite special, that it did not, as 
in the case of ordinary Plays, cause the Actors to be degraded 
from their Tribe, or to be incapacitated for Service in the 
Army (d). In like manner Augustine says quite generally of 
Play-Actors, that they were (after their entry into this Profession) 
expelled from their Tribe by the Censors (*). Indeed, since 



(d) Livius, vii. 2 “ Quod genus ludorum ab Oscis acceptum tenuit 

JUVENTUS, NEC AB HISTRI0N1BUS POLLUI PASSA EST. Eo INSTITUTUM 
MANET, UT actores Atellanarum nee tribu moveantur, et stipendia t tarn- 
quam expertes artis htdicrae, faciant.” Valer. Max. II. 4, § 4 “ Nam NEQUE 
tribu mavetur , NEQUE a militum stipendiis repellitur.” 

(e) Augustinus, De Civitate Dei t II. 13 “ Sed, sicut apud Ciceronem 

IDEM SCIPIO LOQUITUR, CUM ARTEM LUDICRAM SCENAMQUE TOTAM probro 
ducerenty genus ID HOMINUM NON MODO honore civiUM RELIQUORUM carere % 
SED etiam tribu tnoveri notatione censoria voluerunt.” Burchardi (p. 46) 
looks upon this passage as a ground for the opposite view, inasmuch as, accord- 
ing to it, it was primarily the will of the Censor, and not simply the fact of 
Infamy, that caused Play-Actors to be removed from the Tribe : he indicates this 
objection merely to meet it by assuming an error on the part of Augustine, and 
he explains it by the fact that the Censorship had at that time long since ceased. 
But if it be considered that the enforcement of the Rules concerning Infamy 
were incumbent upon the Censors (§ 79), and that it devolved upon them, 
whenever new Tribal lists had to be prepared, to exclude those Citizens from 
the same who had become Infamous since the last Census, there will be no 
contradiction in this passage of our common view, and at the most Augustine 
can simply be blamed for not having employed, with sufficient precision, an 
expression which was ordinarily applied to Censorial caprice, and which, 
moreover, by itself was not unsuitable to Infamy properly so called (of which 
he was speaking). 
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Actors were certainly Honorless (§ 77), so nothing is more 
natural than to assume, that their removal from the order of 
Citizens entitled to vote was simply a consequence of their In- 
famy, which again confirms our assertion. Indeed Augustine 
expresses this connection almost in so many words in the pas- 
sage already cited, because he directly connects the Infamy of 
the Actor with his expulsion from his Tribe, and thus in a man- 
ner identifies both (/), 

It is now perhaps possible to indicate the somewhat vague 
relation of the Heraclean Table towards the Edict, in regard to 
Infamy. The plebiscitum embodied in that Inscription does 
not say a word about Infamy, but it groups, with few exceptions, 
the same cases together which the Praetor enumerates as cases 
of Infamy. This grouping, however, in the plebiscitum referred 
to, merely means that the persons therein specified, are dis- 
qualified from acting as Senatcres, Decuriones, and Con- 
SCRIPTI of their cities, from voting in the Municipal Senate, or 



(f) There is certainly room for doubt from the unquestionable ambiguity of 
the expression tribu movere. Literally construed these words mean “ to 
remove a citizen from the Tribe in which he had hitherto stood.” In con- 
nection with this, however, two things were conceivable : the Citizen might 
be transferred into another and lesser Tribe (from a rustica into an urbana), 
or placed in no Tribe whatever, and therefore made an aerarius (Niebuhr, n. 
448). If the expression were employed to denote an arbitrary act of the 
Censors it might well receive the first sense, and be distinguished from that in 
akrarios rkferre. Thus Cicero employs it (§ 79) (&), and in the same sense 
the expression occurs in the most remarkable passage concerning this termi- 
nology (Liv. xlv. 15 ), which will be explained below (§ 81 ) (c). If, on the other 
hand, tribu moveri denoted the consequence of a general Rule (as here in 
regard to Play-Actors), it then becomes undoubtedly synonymous with in 
aerarios referre : partly because otherwise the statement, by reason of the 
defective designation of the new lesser Tribe, remains wholly incomplete, 
partly because generally the simple degradation into a lesser Tribe, although 
quite suitable to the arbitrary disposition of a Censor, was too subtle and 
trifling to be conceived as the result of a general Rule, and therefore cannot 
be accepted as probable. That Livy and Valerius Maximus (note (d) ), how- 
ever, understood tribu movere to mean an expulsion from all the Tribes, is 
placed beyond all doubt by the expression being connected with incapacity for 
Military Service : for such an incapacity could only result from an expulsion 
from all the Tribes (note (f) ), and not merely from a degradation into one of 
less distinction. 
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from enjoying the honors attached to these positions, and like- 
wise from obtaining Magistracies which give admission to the 
Senate. All those who are disqualified, and who nevertheless 
endeavour to intrude themselves, are liable to be punished with 
a fine of 50,000 sesterces (2,500 Thalers) (Linae, 109 — no, 
124 — 141). Here, then, we might be said to have partly a con- 
firmation and partly a refutation of the view propounded by us: a 
confirmation in so far as almost the same persons whom the Edict 
enumerates as Infames, are here also excluded from all Honors 
and Dignities : a refutation, in so far as the deprivation of the 
Right of Voting is not at the same time joined to those other 
characteristics. This objection cannot well be overcome by the 
presumption, that Municipalities and; Colonies anyhow had no 
longer at that time any Popular Assemblies, for such Assemblies 
are expressly mentioned in that Law (^). The true position 
rather is this. Participation in the Roman Comitia, which de- 
cided the highest affairs of the whole Empire, was immeasurably 
more important than participation in the Comitia of a single 
Provincial Town. There was therefore no inconsistency what- 
ever in those who had from olden times been esteemed Infames 
in Rome being excluded from the Comitia at Rome, but admitted 
into that of the Municipalities, although, at the same time, being 
denied all higher Honors. Moreover this measure involved the 
first great step towards the conversion of Provincial Towns into 
Aristocratical Corporations, which was continually being more 
thorougly effected under the Emperors (A) : a measure which was 
anyhow unavoidable if the enormous extension of Citizenship 
throughout Italy was not intended to remain altogether without 
meaning. If then the matter is looked at from this point of view, 
by which means alone any light can be thrown on that ambiguous 
PLEBisciTUM, we shall find a further confirmation of our general 
view concerning the essentially public character of eveiy form of 
Infamy. 

(g) Tab . Heracl. Lin. 132 “ Neve quis ejus rationem comitiis conciliave 

HABETO.” 

(A) Comp. Savigny, History of the Roman Law in the Middle Ages, vol. 1. 

i 6 , 7 . 
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If we now compare the individual cases of Infamy, as they arc 
enumerated on the one hand in the Edict, and, on the other, in 
the Tabula Heracleensis, we shall find in regard to most of them 
a complete agreement, as we have already pointed out in each 
instance (§ 77). That the Tabula Heracleensis at times shows 
a greater strictness (§ 77) (< c ), may be naturally enough explained 
by the fact that it only intended to exclude from the higher 
Honors, in regard to which one could certainly deal more rigor- 
ously. It is even more noteworthy that conversely, the Table 
omits to mention certain cases which are specified in the Prae- 
torian Edict, for instance, a premature Second Marriage, and a 
double Marriage ; moreover, it only excludes a man who sub- 
mitted to the lust of another, when he did so for a money con- 
sideration (§77) (A). It must here be confessed that much 
stricter views began to be entertained after the period of this 
Law, and they were incorporated into the Edict with this greater 
strictness: it was perhaps at the period of the lex julia and 
papia poppaea that this addition was introduced into the Edict : 
perhaps also (if indeed those texts of the Edict were older) the 
Tabula Heracleensis kept in view the variations in Family Law 
which prevailed in many parts of Italy, and precisely which it 
was not intended to interfere with by a purely Political Law. 
The fact of the actio vi bonorum raptorum being omitted 
from the plebiscitum presents less difficulty, for wc know that 
this Action was only introduced in consequence of the Civil 
Wars (/), and this cause, based as it was upon the mere transitory 
conditions of the time, may have been the reason why the sur- 
viving Law did not mention that Action in connection with 
Municipalities. 



(0 Savigny, in the Zeitschrift für Geschichtliche Rechtswissenschaft , vol. 5, 
pp. 126—130. 
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Section 81. 

The Juristical Signification of Infamy . 

(Continuation.) 

The following Authorities finally confirm my assertion in its 
entirety, both as regards honores and suferagium, because 
they recognise Infamy as a Capital matter, as a capitis demi- 
nutio, which can only be supported upon the view here set forth 
of the loss of the Political half of Citizenship. 

Speaking of the three Actions which produced Infamy (fidu- 
ciae, tutelar, societatis), Cicero observes in his Speech, pro 
Roscio (cap. 6), “ that they are of supreme importance, and I 
had almost said, of capital importance ” (summae existima- 
tionis, et PAENE dicam capitis). Another speech of Cicero's, 
pro Quinctio, deals with the question whether the goods of his 
client had been validly seized (possessio honorum), and he 
refers to this matter repeatedly and in express terms as a capitis 
causa, which cannot be otherwise properly explained except on 
the hypothesis that the loss of Honor was involved in the fact of 
seizure (§ 77). Indeed, in a passage of this Speech (cap. 15), 
Cicero distinctly designates the hard lot, which he wished to 
avert from his client, as Infamy, so that from the context of this 
Speech the identity of Infamy with capitis deminutio is un- 
mistakeably established. 

But a passage of Tertullian which ascribes Infamy to Play- 
Actors is still more directly applicable here, except that this 
author at the same time calls their condition a capitis minutio, 
and then describes it more fully as a loss of all honor and dis- 
tinction (a). With this agrees the Rescript of the Emperor 



(a) Tertullianus, De Spectaculis t C. 22 “ Quadrigarios, scenicos . . . 
MANIFESTE DAMNANT ignomitiia et capitis minutiofie , ARCENTES CURIA, 
ROSTRIS, SENATU, KQUITK, CETER1SQUE HONORIBUS.” If WC arc bound to 
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Severus cited by Modcstinus, according to which a dismissal 
from the Senate is not to be regarded as capitis minutio (£). 
This language can only have been employed with the intention 
of sharply distinguishing a mere loss of Senatorial dignity 
from the incapacity underlying Infamy for all dignities generally, 
and the Emperor, therefore, may properly enough say, the degra- 
dation of a Senator does not produce Infamy ; moreover, as he 
expresses this sense by the denial of capitis minutio, the 
identity of the latter with Infamy becomes thereby likewise 
recognised. 

Finally, there stands also in connection with this doctrine a 
remarkable passage of Livy (xlv. 15) which has already been 
mentioned above. Already at an earlier period all Freedmen had 
been from time to time placed in the less esteemed four City Tribes. 
Sometimes, however, this restriction was mitigated by certain 
fixed exceptions, and at other times by simply shutting one’s 
eyes, so that Freedmen were found scattered through all the 
Tribes. In order to root out this evil the Censor Gracchus at 
last resolved to remove Freedmen from all the Tribes, that is to 
say, to make them Aerarii, or, in other words, to rob them of 
their Right of Suffrage. But his colleague Claudius opposed this 
measure, which he characterised as oppressive and illegal. 
Finally, both Censors agreed upon a compromise, that Freed- 



accept every expression of this writer quite strictly, we can still only under- 
stand rostris, along with the other lost Rights, to signify the appearance 
before the rostris ; therefore the taking part in the Assembly of the People : 
thus this passage affords another direct testimony that an Infamous person 
became Aerarius. 

(b) L. 3 de senator, (i, 9) “ Senatorem rkmotum Sknatu capite non 
minui , skd morari romak, D. Severus et Antoninus permiskrunt.” 
That Infamy was here intended to be denied, is shown clearly by the addition 
of the words sed morari romak, which is remarkable, seeing that otherwise 
even the occurrence of capitis deminutio did not prevent a residence in 
Rome. This addition refers to Soldiers ignominiously discharged (who were 
actually Infamous), and who were obliged to quit Rome and every other resi- 
dential town of the Emperors. L. 2, § 4 de his qui not.; L. 3, C. de re mil . 
The Rescript means to express, therefore, that one must not be misled by this 
apparent analogy to believe that the degraded Senator (like those Soldiers) 
became Infamous, or that he was obliged to leave Rome. 
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men should not lose their Right of Suffrage, but that they should 
be brought back into the City Tribes, not distributed indeed into 
all four, but collected exclusively into one of them, which should 
be determined by lot. In the Speech in which Claudius opposed 
the entire exclusion of Frecdmen, he observed as follows: — 
“ Negadat .... Suffragii La t tone m injussu populi cbnso- 

REM CUIQUAM HOMINI, NEDUM ORDINI UNIVERSO, ADIMERE 
POSSE. Neque ENIM, SI TRIBU MOVERE POSSET, QUOD SIT 
NIHIL ALIUD, QUAM MUTARE JUBERE TRIBUM, IDEO Omnibus 
XXXV. tribubus emovere posse , id est civitatem libertatemque 
eripere ” ( c ). Here it is plainly said that the deprivation 
of the Right of Suffrage, or the expulsion from all the Tribes, 
is a loss of Citizenship (that is to say, the Political half 
of Citizenship, not of Private Rights). If, now, it can be as- 
sumed as proved from the Authorities which have been adduced 
in § 80, that an infamous person was excluded from all the Tribes, 
there must also at the same time be ascribed to him, according 
to the language employed by Claudius in this Speech, a loss of 
(Political) Citizenship, consequently a capitis deminutio. 

Under the Emperors, however, Political Rights of Citizen- 
ship soon lost their early importance, and this change introduced 
in regard to the matter itself did not fail to exercise an influence 



(c) Here the mere degradation into a lesser Tribe is more sharply dis- 
tinguished than elsewhere from an expulsion from the Tribes generally, and 
the former is, in the first instance, alone designated by the expression triuu 
movere : but the latter also exclusively occurred in the case of Censorial 
notation, and this therefore closely confirms the above defined terminology 
(} &>(/) ). Entirely to the same effect stands the following passage from the 
same Chapter, which says of the same Censors that “Plures, quam a 
SUPERIOR! JtUS, KT SENATU EMOTI SUNT, ET EQUOS VENDERS JUSSI. OMNES 
1 1 DEM AD utroque et tribu remote et aerarii facti." Here, as in 

Cicero (} 79 (b) ), the two things arc represented as distinct. When more- 
over Claudius in his Speech denies to the Censors the right of expelling a 
Citizen from all the Tribes (or of reducing him to the position of an Aerarius), 
Livy affords him the opportunity of carrying his polemical assertion to its 
extreme length : for that the Censors had that right in point of fact, is shown 
not only from the testimony of Cicero (} 72 (b) ), but even by the act of the same 
Claudius, who had just communicated an enumeration of the expelled Senators 
and Knights whom he, in conjunction with his colleague, had made Aerarii. 
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on the opinions and language of the Jurists. Henceforward the 
expressions capitis deminutio and capitalis causa were no 
longer applied to cases of simple Infamy, but solely to the loss 
of the entire, complete Citizenship. The notion of capitis 
deminutio thereby first received that exclusive reference to the 
Capacity for Private Rights, which we perceive in our Law 
Sources (App. VI., No. XIII.). This change of terminology is 
expressly mentioned in the following remarkable text of Modes- 
tinus (L. 103, de V. S. 50, 16). “Licet capitalis latine lo- 

QUENTIBUS OMNIS CAUSA EXISTIMATIONIS VIDEATUR, TAMEN 
APPELLATIO capitalis , MORTIS VEL AMISSIONIS CIVITATIS IN- 
telligenda est.” That is to say : According to the present 
prevailing terminology (of Jurists and of Imperial Laws), Death 
and the loss of Citizenship alone constitute Capital Punishments, 
although the Classical Writers (latine loquentibus) designated 
Infamy also as an instance of the same (</). What was referred 
to in this text as the common Juristical terminology will be found 
to be amply confirmed by the application occurring in several 
other passages (*). 

(d) Modcstinus therefore denotes the contrast of an ancient and modem 
terminology, which at the same time corresponds with that of the non-juristical 
and juristical, because he himself had developed the modem in course of a 
reflexion of the Jurists. Marczoll, pp. 112, 113, erroneously explains latine 
loquentibus as the language of common life, and assumes the above cited 
passages of Cicero to be rhetorical exaggerations ; in the passage Pro Roscio 
this might to some extent be conceded, but it is altogether impossible to do 
so in the passage Pro Quine tio, where the expression is so frequently employed, 
and quite as something generally known. 

(e) } 2J de publ . jud. (4, 18) “ Capitalia dicimus, quae ultimo sur- 

PLICIO AFFICIUNT, VEL AQUAE ET IGNIS INTERDICTIONE, VEL DEPORTA- 
TIONS, VEL METALLO. Cetera si quom infamiam irrogant CUM Damno 
pecuniario, haec publica quidem sunt, non tarnen capitalia." § 5 J de 
cap . dem . (I, 16) ; L. 28 pr . $ I ; L. 2 pr . de publ. jud . (48, 19) ; L. 14, j 3 
de bon . libert, (38, 2) ; L. 6 , C. ex quib . cans. inf. (Concerning this last text 
comp. Appendix VI. (4) ). The Rescript of Severus does not wholly agree 
with this (note (b)). Nevertheless some wavering in regard to such an un- 
doubtedly gradual change of terminology is not surprising; moreover the 
Rescript alluded to only negatively, therefore indirectly, points to the ancient 
terminology, and not because it bases an assertion of its own upon it. 
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Section 82. 

Secondary Effects of Infamy . 

It has hitherto been shown that Infamy had essentially a Public 
character ; nevertheless it is not the less true that it also exer- 
cised a large influence upon Private Rights, which must now be 
exhibited. 

(1.) The first Private-Law effect of Infamy, which has already 
been mentioned above (§ 1 8), consists in the restricted capacity 
to Postulate. The Infamous person, for instance, was only per- 
mitted to make applications before the Praetor on his own 
behalf, or for such persons as were specially connected with him 
in some close Relationship (§ 78 (1) ) : as a rule, therefore, not for 
strangers. 

Hence it followed, in the first place, that an Infamous person 
as a rule (1. e. with the exception of the personal Relations men- 
tioned), could not act as a Cognitor ( a ) : just as little also could 



(a) Fragtn. Vat. { 324 “ Ob turpitudinem et famositatem prohi- 
BRNTUR QUIDEM (MS. quidam ) cognituram suseijmre, adsertionbm non, 
NISI SUSPECTI PRAETORI Paulus, I. 2 , $ I “ OMNES INFAMES, QUI POS- 
TULARE PROHIBENTUR, cognitores fieri non possunt , ETIAM VOLENTIBUS 
adversariis.” An attempt might be made to preserve the quidam of the 
Manuscripts in the first text, by regarding it as an indication of the exception 
in favor of the closely related persons ; except that, in the first place, quidam 
may well suit the designation of an exception, but not (os it must be here) a 
governing Rule. In the next place, a sufficient argument for quidam is fur- 
nished by the contrast of the assertion against the Cognitor. The Jurist 
passed over the exception with silence, since he had merely to do with the 
contrast mentioned. This proposition of the ancient Law has strayed in a 
singular maimer into Gratiau’s Decree, C. I, C. 3, Q. 7. “ Infam is persona 
nkc procurator esse potest NEC cognitor.'’ It is here ascribed to a 
Rom an a Synod us, which derived it unquestionably from the Brcviarium, 
except that it certainly docs not exist in this verbal form, either in the text of 
Paulus, or in our Interpretatio ; probably, however, it may be found in some 
one of the later Compilations. Savigny, Gesch . des R . R. im AI. A. 2, § 20. 



Digitized by v^ooQle 





§ 82. Secondary Effects of Infamy. iöi 

he act as a Procurator, because the personal disqualifications 
with regard to Advocacy also applied generally to Procuration {b). 

Hence also resulted, however, the farther important principle, 
that no Action could be assigned to an Infamous person (r), 
because such an assignment was always effected under the form 
of a Commission to a Cognitor or a Procurator (< d ). But this 
important Private Law effect of Infamy was deprived of all force 
as soon as an assignment began to be permitted, without the 
actual nomination of a Cognitor or Procurator, by means of 
utiles action es ; because eveiy person to whom such an 
assignment was made prosecuted the Claim thereafter with a 
personal interest, of which no Infamous person could be de- 
prived, and it could not now be objected that according to form 
he was a Procurator, and therefore excluded by the words of the 
Edict ( e ). 

Finally, also, another result of the same proposition was an 
incapacity on the part of a person devoid of Honor to institute 
purely Popular Actions, that is to say, those Actions in which a 
Money Penalty is indeed enforced, but only with the view of 
securing weight and protection to a matter of Public Interest by 
means of this Penalty. Because, in Actions of this kind, the 
Claimant simply appeared as a Procurator of the State (/). On 



(*) Fragm. Vat. } 322, 323. 

{c) Paulus, 1. 2, 3 44 In rem suam cognitor procuratorve illb fieri 
potest, qui pro omnibus postulate Therefore not those who stood in the 
second or third Edict DE postulando. The Interpretatio moreover refers the 
proposition quite rightly to the exclusion of the Infamous person. Literally 
we might also extend the exclusion to Women, but the immediately preceding 
$ 2 says the exact contraiy of this : 41 Fkminae in rem cognitoriam operam 
suscipere non prohibentur” (therefore also not procuratoriam). 

(d) Gains, II. {39; L. 24 pr. de minor . (4, 4) ; L. 3, 5 de in rem verso 
(* 5 » 3 )- 

(e) L. 9,* C. de her. vel act. vend . (4, 39) 44 Utiliter eam movere suo 
nomine concbditur.” Namely in so far suo nomine as he had not now the 
special rights and restrictions of a Procurator; the defendant on the other 
hand was still always subject to the old action of Cessio, therefore also to all 
the eariier exceptions. 

(/) L. 4 de pop. act. (47, 23) 44 POPULARlß ACTIO INTEGRAE PERSONAE 

permittitur: hoc est, cui per Edictum postulare licet.** In the 
R. M 
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the other hand, if the Claimant had also a personal interest at 
stake, the Action then assumed a mixed character, and an 
Infamous person was not debarred from instituting it ( g ). 

This whole restriction was established originally out of con- 
sideration for the Dignity of the Praetor, in whose presence it 
was thought that men devoid of Honor should not appear except 
in case of necessity, or, as a matter of pure discretion, and for 
this reason, as Paulus expressly says, even the consent of the 
adversary could make no difference (note (a)). Moreover the 
adversaiy could not be compelled as a rule to contest an Action 
with a Cognitor or Procurator who was himself devoid of Honor, 
and for the vindication of this independent right a procura- 
toria exceptio was given to him, which the Praetor could not 
withhold from him out of mere consideration for the Infamous 
person concerned. Justinian abolished this Exception by an 
Ordinance, because in hi« time it was no longer customary (A), 
that is to say, it was not so much intended that Infamous 
persons should be permitted for the future to postulate unre- 
strictedly, which would in fact have been contrary to the plainest 
provisions of the Digest, but that the Magistrate only should be. 
able to decline to hear such persons, without the opposite party 



same way Women were also excluded (L. 6 eod.). Comp, concerning these 
Actions, } 73, lit. H. 

(g) This was only expressly stated of Women (L. 6 de pop . act . (47, 23). 
It is, however, clearly also applicable to dishonorable persons. 

(A) $ 11 J de except . (4, 13) “Eas vero exceptiones, quae olim pro- 
curator! bus propter in KAMI AM, vcl d ant is vel ipsius procurators , OPPO- 
nkbantur: cum in judiciis frkqukntari nullo modo perspuximus, 

CONQUIESCERE SANCIMUS : NE DUM DE HIS ALTERCATUR, IPSIUS NEGOTII 
disceptatio protkletur.” Marezoll (pp. 215 — 2 1 7 ) rightly enough com- 
prehends the object and effect of this new Ordinance, but he explains the 
words nullo modo in a vciy forced sense. The natural sense of the passage 
is really this : “ The Exceptions mentioned occur now indeed very rarely, 
whence it appears plainly that there was no practical need for them : we have 
therefore legally abolished them, in order that they might not be asserted in 
individual cases, and misapplied for the purposes of delay.* * The FREQUENTARI 
nullo modo denotes the rare use of a Law Institute, and is distinguishable 
from an abolition of the Institute itself by the effect of a Customary Law. 
Thcophilus in truth may easily have been misled to the adoption of this last 
construction. 
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being permitted to bring forward such an Exception, or to 
merely abuse the privilege by using it with the object of pro- 
longing the Action. 

It is only from this last-mentioned Ordinance of Justinian 
(note (h)) that we learn incidentally that a similar Exception 
also prevented an Infamous person from appointing a Procurator 
for himself, which restriction likewise Justinian abolished. The 
reason for such a restriction may have been that a Defendant 
could plead the untrustworthiness of an Infamous Plaintiff with 
more success if the latter appeared personally in Court. The 
Official Dignity of the Magistrate had no concern in the matter, 
and it was therefore not open to him, as in the preceding 
restriction, to reject ex officio a Procurator appointed by an 
Infamous Person. With the abolition therefore of this second 
procurator! a exceptio the whole legal principle underlying 
it completely vanished at the same time ; and this is the natural 
reason why in the remaining portion of Justinian’s Law Codes 
no trace of this second restriction is preserved. It was, however, 
of considerable importance in the Old Law, because an Infamous 
person was by that means prevented from assigning a Claim due 
to him, which at that time could only be effected by a formal 
cessio, and, therefore, by the appointment of a Procurator or a 
Cognitor. 

(2.) The second Private Law effect of Infamy consisted in 
a restriction of the capacity for Marriage. This restriction, of 
which the Lex Julia laid the foundation, was foreign to the 
Ancient Law, but the interpretations of the Jurists first led to its 
development (1). The course of development of this legal prin- 
ciple was, however, the following. 

The Lex Julia prohibited Senators, as well as their male and 
female descendants, from contracting Marriage with Emanci- 
pated persons, and also with certain other contemptible persons 
specifically named. The Marriage of all Freeborn-men with 



(i) The complete exposition of this proposition, based upon the authority 
of the Sources, will be found in Appendix VII. 1 merely place together here 
the results of that exposition in a short summary. 

M 2 
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certain similarly specified contemptible Women was likewise 
prohibited. But these two specified classes of cases only par- 
tially agreed with one another. 

The Jurists developed this prohibition in a twofold manner : 
in the first place, by transferring the cases of contemptibility 
from one class to the other ; and secondly, by tracing back these 
cases to a general notion of Infamy, in consequence of which 
the rule was established that the prohibition in the case of 
Senators and Freeborn-men applied to all persons who were 
designated in the Edict as Infamous. 

This furnished the first opportunity of ascribing Infamy to 
Women, and thus widening the ancient conception of Infamy. 
The newly admitted cases were inserted in the Edict as supple- 
mentary. 

The prohibition of the Lex Julia had not, however, the 
meaning that a prohibited Marriage of the kind referred to was 
absolutely void, but simply that the parties to it could not obtain 
those privileges which were associated by this Law with the 
condition of Marriage, or, in other words, that it would not 
suffice to avoid the penalties of Celibacy. 

The operation of this prohibition was indeed extended by a 
senatus-consultum under Marcus Aurelius to the absolute 
annulment of the Marriage itself, not, however, for Freeborn 
persons but only for Senators, and in the latter case only in 
relation to those who had been Emancipated, and to persons 
who were deemed contemptible by reason of certain professions 
(as that of Play-Actors), but never in relation to Infamous 
persons generally. 

The Marriage prohibition of the Lex Julia, however, ceased 
of itself when by the Laws of the Christian Emperors the pun- 
ishment of Celibacy was universally abolished ;* while its exten- 
sion to Senators was completely abrogated by Justinian. 

Infamy moreover had «again by this time lost all application 

* Cf. Cod . Theod. vm. 16, I ; lb. 17, 2, 3 ; Cod . Just. 58, I ; lb. 59. It is 
remarkable that the penalties attached to Celibacy should have been enacted 
by a law (the Lex Pa pi a Poitaea) which was introduced by two Consuls, 
neither of whom was a married man. 7 rafts. 
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to the Female sex. It was therefore a natural result of this 
circumstance that the Compilers, as they had admitted the Prae- 
torian Edict concerning Infamy into the Digest, should have 
omitted from it the supplemental inscribed texts relating to 
dishonorable Women. 

The secondary effects above enumerated are the only ones 
which can be properly ascribed to Infamy, according to the 
true juristical notion of this term. Many others, however, have 
been irregularly included therein by our Jurists. 

Thus Infamous persons are said to be incompetent to appear 
as Witnesses, not only before a Court of Justice but in any 
formal legal transaction (£). The Roman Law, however, never 
sanctioned any such general rule. According to the Ancient 
Law a person convicted of certain Offences was specially inca- 
pacitated from acting as a Witness. At last Justinian ordained 
that only respectable persons should be admitted as Witnesses, 
who were alike trustworthy by good reputation and by their 
social position (/). That this Ordinance besides being impracti- 
cable, had nothing in common with the fixed legal notion of 
Infamy, seems obvious : indeed it even went beyond the already 
very indefinite idea of Infamia facti (iw) (§ 78). We are thus 
obliged, in regard to the effects of the most recent legislation, 
to deny altogether any absolute incapacity on the part of 
Infamous persons to act as Witnesses (whether judicially or in 
formal transactions). But as regards their credibility in judicial 
inquiries, this was a point which had to be left to the unfettered 
discretion of the Judge in each individual case, and the strict 
juristical provisions about Infamy did not affect it. 

The matter stands pretty much in the same condition with 
regard to the alleged relation of Infamy to the querela inoffi- 
ciosi. Brothers and Sisters, it is said, w'ho are excluded by a 
Testament, are only entitled to claim the querela if the Heir 

(^) This opinion is very widespread. Cf. amongst others, Linde, Lehrbuch 
des Civilprozesses , § 258 (4th cd.). 

(/) Nov. 90. 

(m) This question is expressly considered by Burckardi, § 6, and by Marc- 
xoll, pp. 220—227. 
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preferred to them is an Infamous Person. But the provision of 
the Law is quite different. The querela is made to depend 
upon the circumstance» that the preference shown to the insti- 
tuted Heir has something specially obnoxious about it by reason 
of his personal qualities. As examples of such qualities causing 
the preference to be deemed obnoxious with respect to the 
excluded persons» are mentioned : — Infamy» an evil Reputation 
(although in a lesser degree)» Libertinitas» with an exception 
in favour of such Freedmen who had earned special merit with 
the deceased («). Clearly, therefore, everything is here also 
left to the absolute decision of the Judge, and the legal notion 
of Infamy, with its sharply defined limits, is by no means the 
decisive element in it. 



(ft) L. 27, C. de itioff. test. (3, 28) " Si SCRIPTI heredes infamiae, vel 
TURPITUDINIS, VEL LEVIS NOTAE MACULA ADSPERGANTUR : VEL LIBERTI 
qui perperam et non bene MERENTES . . . iNSTiTUTi SUNT.” This Con- 
stitution is based upon two passages of the Thcodosian Code (L. I, 3, C. Th. 
de itioff. (2, 19). Cf. upon this question Marezoll, p. 246, whose views are 
somewhat different from those here stated. 
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Section 83. 

The Applicability of the Doctrine of Infamy to 
Modem Tithes . 

It has now to be stated which of the above established 
propositions concerning Infamy are suitable for the modern 
application of this Law-Institute. 

First, therefore, what form has Infamy assumed in the Jus- 
tinian Law ? There is nothing else remaining of it except the 
restricted capacity of an Infamous person to appear before a 
Court of Justice for the purpose of postulating for another; 
and this restriction is only allowed to prevail so far as the 
Judge himself permits it, and is no longer a personal right 
vested in the Opposite Party (§ 8*). For the Public significance 
of Infamy had long since disappeared, because even the in- 
capacity of Infamous persons to occupy positions of Honor, 
although it is still occasionally declared, has quite a different 
meaning from the old legal principle, and merely embodies in 
itself a verbal and apparent survival of the same (§ 80). In like 
manner the restricted capacity for Marriage, which was for a long 
period closely connected with Infamy, had entirely vanished 
(!«*)• 

But even that remnant of the old Law-Institute (which is 
maintained in Justinian’s legislation) has not been able to pre- 
serve itself in the transfer of the Roman Law to Modern Europe, 
since it was connected with the peculiar constitution of the 
Roman Courts, and, in point of fact, therefore, also again con- 
ditioned by politico-legal relations. 

According to the modern constitution of Courts, every judicial 
representation of another is effected either by a Procurator or 
by an Advocate, whose Offices arc at times united in the same 
person, and at other times held separately. Both Offices arc 
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moreover (according to the different Laws of Individual States) 
partly connected with Public functions, and partly independent 
thereof, therefore purely of a Private character. In the first case 
they appertain, like other offices, to the Public Law, and are, 
therefore, according to the more correct opinion, completely 
independent of the provisions of the Roman Law. In particular, 
in regard to the incapacity of Infamous persons for employment 
as Procurators of a Court of Justice, all that has just been said in 
regard to their incapacity for Public Offices generally, is equally 
applicable. In the second case, there might possibly be a ques- 
tion as to the application of the Roman Rule. This would then 
have the meaning (as some persons actually see in it), that In- 
famous persons were not entitled to draft the Pleadings in an 
Action for others : for that is usually regarded as included in the 
business of private Advocacy, or in that of modem Pleading. 
But even this restricted application would only at most express 
the verbal, not the true sense, of the Roman Rule. Because 
what was deemed to be derogatory to Official dignity, in a Roman 
point of view, was the arbitrary appearance of an Infamous per- 
son before the Praetor, which was not justified by the prosecution 
of his own interests. It is impossible that the composition of 
written Pleadings could have been regarded as a violation of the 
respect due to the Judicial Office, whatever may have been the 
character of the author (who perhaps even remained unknown). 
If it were meant to assert that a dishonorable draftsman is also 
open to the suspicion of misrepresenting the law, the matter 
would then relate to a wholly different province, foreign to the 
Roman Rule in question, the province of supervising the con- 
duct of Judicial proceedings. Here, however, if the Judge were 
once to attempt to interfere in such matters, wholly different 
considerations would have to be regarded, partly moral and 
partly intellectual, for which especially a certain degree of legal 
knowledge is requisite. Infamy, with its wholly positive fixed 
conditions, then becomes of no consequence, and instead of it 
an undefined notion of personal trustworthiness comes into 
application. 

The reasons here advanced, although they are not usually 
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accepted in the form and with the precision here given, and are 
therefore not brought home to one’s consciousness so plainly, 
have nevertheless not remained without influence upon modern 
writers. This circumstance alone can explain the incredibly 
wavering opinions of those writers concerning the degree of 
applicability which ought to be conceded to the fundamental 
Roman principles regarding Infamy (a). 

However even in this great multiplicity of opinions some 
views in common may yet be perceived, in regard to which the 
majority and most thoughtful of them will be found to har- 
monize (< b ). To this category belongs, in the first place, a very 
large restriction of the precepts of the Roman Law, by which 
the final result of those views is made to assimilate very closely 
to what has been here advocated. For instance, cases of Infamy 
which occurred without a Judicial Sentence (immediata), are 
said to be no longer applicable; nor, moreover, out of the 
so called mediata, the decisions concerning private Delicts 
or Contracts. Consequently Infamy, as a Law-Institute (for 
INFAMIA facti does not anyhow concern us), simply survives 
as the consequence of adjudged Criminal Punishments, in con- 
nection with which it is still questionable whether the extra- 
ordinaria crimina should be likewise excluded (§77 (< c ), p. 128), 
a restriction which would certainly be no longer suitable to our 
modern Criminal Law. The Carolina mentions Infamy par- 
ticularly as the punishment for Perjurers, as well as for those 
who carried on the trade of Prostitution through their Wives 
and Children (c). Other Imperial Laws recognise it as the 
consequence of Injury ( d\ or threaten it as the peculiar newly 
devised punishment for certain defined Offences ( e ). 



(«) Comp. Marezoll, pp. 346 — 349. 

(b) Eichhorn, Deutsches Privatrecht , { 87, 88, 4th edition. 

\c) C. C. C. Art. 107, *22. 

(d) Imperial Decrees of 1668, 1670. Sammlung der Reichsabschiede, Th. 4, 
pp. 56, 72. 

(e) The punishment of a Notary who drew up a Conveyance from a Jew to 
a Christian. K. A. 1551, § 80. The punishment of a refractory Journeyman, 
1731. Sammlung der Reihesahschiede , Th. 4, p. 379* 
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Infamy thus narrowly restricted is still said to produce in the 
Modern Law the following effects : — 

(1.) Incapacity for Offices of Dignity, including Communal 
Offices. 

(2.) Incapacity to act as an Advocate, Procurator, or Notary. 

(3.) Incapacity to belong to Guilds and City Corporations. 

(4.) And, lastly, all those effects in regard to Private Rights 
which are still regulated by the Roman Law, particu- 
larly in relation to the querela inofficiosi. 

I have already expressed my opinion in detail concerning 
the most important of the above-mentioned subjects, and have 
particularly pointed out that the effects specified in (4) are, in 
fact, absolutely non-existent. In the Imperial Laws one of the 
above results, that of Incapacity for the Office of a Notary, is 
specially declared (/*). 

It will be seen that the extent of the controversy, so far as it 
retains a purely practical character, is exceedingly small ; and 
that the most important cases of Roman Infamy arc discarded 
in those doctrines of modem writers which are the most ap- 
proved of (g). But even with this large limitation, I am unable 
to concede anywhere the application of Roman Infamy, upon 
the grounds above advanced. What may perhaps be conceded 
in this direction is simply the following : — 

Under the influence of German ideas tolerably uniform Rules 
concerning Honor, and the deprivation of Honor, have been 



(/) The Notarial Ordinance, 1512, $ 2, “Thus, for that Office, are pro- 
hibited by the Laws, for instance, . . . Dishonorable Persons called Infames 
. . . and in short all those who are disqualified by the Laws to testify as 
Witnesses, because they are employed as a substitute for Evidence.” Herein 
clearly lies the basis of the false opinion of several Lawyers that, according to 
the Roman Law, Infames were absolutely incapable of giving any evidence. 

(g) The most remarkable are some cases of so called Infamia immkdiata, 
e. g. the case of the Bina Spousal ia , that is to say, of a new Betrothal without 
an express renunciation of the earlier one ; also the Marriage of a Guardian or 
of his son with the Ward before the legal period (§ 77 (o ) ). The two cases may 
be conceived as wholly harmless transgressions of purely formal precepts, with 
reference to the apparent absence of guilt in the transaction itself. No Law 
Institute, however, can so little endure, as that of Infamy, an absolute con- 
tradiction with Public Opinion. 
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developed in different countries since the Middle Ages, which 
have also partially assumed the character of Law-Institutes, par- 
ticularly in relation to the possible participation therein by Cor- 
porations of a different kind. These Law Rules have been esta- 
blished partly by Laws properly so called, partly by Customary 
Law, but more especially by the Statutes and Observances of 
such Corporations themselves. And in their establishment, in 
which lawyers mostly took part, the provisions of the Roman 
Law (more or less misunderstood) have exercised no small 
influence. 

Such an indirect influence of the Roman Law upon the 
modem doctrine of Infamy is not to be mistaken; it is never- 
theless based upon a misconception of the true nature of this 
Law-Institute as above described, and it has besides never been 
of great importance. Those Imperial Laws which in individual 
cases partly assume Infamy as lawful, and partly prescribe it 
anew (§83 ( c ) ( d ) ( e ) (/*)), fall within the sphere of this misconcep- 
tion, and cannot therefore be relied upon in order to refute the 
reasons here advanced against the Common-Law applicability 
of Infamy. 

In the remaining cases in which Infamy still occurs in our 
Criminal Law, whether pronounced as a Punishment, or result- 
ing as the mere consequence of certain forms of Punishment, 
I cannot admit, upon the grounds here disclosed, the distinct 
legal effects which are usually attributed to it in particular 
instances. At the same time I am far from contesting the 
Reality and Efficacy of Infamy as an important means of punish- 
ment. Because when a Judge pronounces Infamy, or when it is 
regarded as the necessary consequence of an executed Sentence, 
the undoubted effect which it exercises on Public Opinion is 
itself a very palpable misfortune, even if particular Juristical 
consequences do not follow from it. 
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Section 84. 

Restriction of Jural Capacity by Religion . 

Since the supremacy of the Christian Religion the proposition 
gradually developed itself in the Roman Law, that certain differ- 
ences in religious faith should carry with them a restriction of 
Jural Capacity. The following cases appertain hereto. 

I. — Pagani. The followers of the ancient Religion, whose 
supremacy and oppression had been for so long a period de- 
structive to the Christians, were now in their turn treated with 
more or less toleration, indeed the severest Penal Laws were 
not unfrcqucntly applied to them. It is perfectly clear from the 
rigour of these punishments that the question of a restriction of 
Jural Capacity, which always pre-supposes a condition of passive 
toleration, and is rendered useless by coercive measures, was 
not directly raised. Against the arbitrary persecution by private 
individuals the Pagani were at times protected by special 
laws (a). 

II. — Judaei. As a rule they were said to have the same rights 
as Christians (£), except that a Marriage between a Christian and 
a Jew was altogether prohibited, and was punishable with the 
statutory penalties of Adultery (c). This provision was entirely 
of a positive character, and should not by any means be treated 
as an application of the rule which denied connumum to 
Foreigners (peregrini): because the absence of connuiuum 
was no prohibition, nor did it drag any punishment after it. 
Moreover, individual Jews had certainly at all periods acquired 
Citizenship, and the common Right of Citizenship which Cara- 



(a) L. 6, C. de Paganis (i, n). 

(1 b ) L. 8, 15, C. de Judaeis (1,9). 
(<*) L. 6, C. de Judaeis (1, 9). 
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calla conferred upon all Subjects of the Empire, undoubtedly 
also extended to Jews then existing, and to their descendants. 

III. — Haeretici. Those Christians whose doctrines had been 
declared heretical by a Council of the Church, were subjected to 
various, and often harsh, penalties, which at times were applied 
to particular false doctrines of momentary importance, such as 
those of the Manichaeans and Donatists, and at other times 
extended to all Heresies generally. Amongst those penalties 
were included also restrictions of Jural Capacity. Most fre- 
quently the privilege of acquiring Inheritances, or of executing 
Testaments, was denied to them : besides which there was also 
the prohibition against Donations and Sales, indeed against all 
Contracts, Actions, and Juristical transactions ( d ). 

IV. — Apostatae. Special Laws were promulgated against 
the secession from the lawful doctrines of the Church to the 
three specified classes of Errors. These Laws at times punish 
only one of the specified classes, at other times more or all of 
them, and thus the term Apostata was employed in different 
significations, according as occasion and necessity required. 
Here, as in the case of Heresy, the restriction of Jural Capacity 
frequently occurs, and especially the prohibition against be- 
coming an Heir, or executing a Testament (e). 

Of all these provisions only one has been preserved in the 
Modem Roman Law, and notably in the Common Law of Ger- 
many, viz. that prohibiting inter-marriages between Jews and 
Christians. Heathens, just as Heretics in the sense of the 
Roman Imperial Laws, therefore also Apostates in this relation, 
no longer exist in our States, so that the possibility of applying 
those Laws is in itself wanting. Such an impossibility cannot 
indeed be asserted with respect to Apostacy to Judaism ; never- 
theless scarcely anyone will defend the application of the Roman 
Laws to this case, from the standpoint of the Modern Roman 
Law. 



(d) L. 4 ; L. 19 pr,; L. 21 ; L. 22, C. de haeret . (1,5); Auth. Item , and 
Auth. Fride&ici Credentes , C. eod.; L. 7, 17, 18, 25, 40, 49, 58, C. Th . de 
haeret (16, 5). 

(e) L. 2, 3, 4, C. de apost. (1, 7) ; L. 1, 2, 4, 7 ; C. Th. de apost . (16, 7). 
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Other contrasts have since the Reformation disunited Europe, 
and severities and disqualifications similar to those Roman ones 
have been enforced, according as one party or the other has 
been triumphant. In Germany alone a certain equilibrium was 
very early maintained, which was regulated by fixed statutory 
rules. Since then, according to the Common Law, there was 
no longer any distinction between the three great religious par- 
ties, but so much the greater was this distinction according to 
the particular law of individual States, and this diversity had its 
hypothetical foundation in the conditions of the Peace of West- 
phalia. 

It was otherwise after the Act of Confederation of 1815, which 
established for Christian Religious Sects, in all States belonging 
to the German Confederation, a complete assimilation of Civil 
and Political Rights, and this quite unconditionally, without 
permitting any scope for divergence in the law of individual 
States (/*). With respect to Jews their enjoyment of Civil Rights 
was still reserved for future determination. 



(/) Act of Confederation, Art. 16. “ The distinction of Religious Sects 
amongst Christians in the States and Provinces of the German Confederacy, 
constitutes no ground for any distinction in the enjoyment of Civil and Political 
Rights.” 
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Section 85 . 

Juristical Persms . The Concept . 

DIGEST, in. 4, Quod cujuscunque universitatis nomine vel contra 
earn agatur . 

DIGEST, XLVii. 22, De collegiis et corporibus. 

Writers : — 

(Upon the historical side of the doctrine.) 

Wassenaer, Ad tit . D . de colt . Z. i?., 1710. (Fellen- 

BERG, JURISPR. ANT. I. p. 397 — 443.) 

Dirksen, The Condition of Juristical Persons according to the 
Roman Law . (Abhandlungen, Vol. II., Berlin, 1820, 
pp. 1—143) 

(Upon the practical side.) 

Zachariae, Liber quaestionum, Viteb. 1805-8. Qu . 10, De jure 
Universitatis. 

Thibaut, Civilistische Abhandlungen , Heidelberg, 1814. Re- 
garding the legal principles governing the division of 
things held in common. Compare the Pandektenrecht of 
the same author, § 129 — 134 of the 8th Edition. 

J. L. Gaudliz 8 . Haubold, De finibus inter jus singulorum ct 
universitatis regundis . Lips. 1804, in Hauboldi Op use. f 
Vol. II. Lips. 1829, pp. 546—620, pp. lxiii — lxxix {a). 

Lot z. Civilistische Abhandlungen, Coburg and Leipsic, 1820, 
No. 4, pp. 109— 134. 



(a) I cite this work under Haubold’s name, because in point of fact both are 
to a certain extent regarded as the authors. Comp. Opusc, vol. 1, p. 15. 
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Kori, Von Gemeinheit s Beschlüssen and Von Pseudo Gemeinheits- 
Sachen; in Langenn and Kori, Erörterungen praktischer 
Rechtsfragen , Vol. II. Dresden and Leipsic, 1830, No. 2, 
pp. 1—39. 



Jural Capacity has been established above as coinciding with 
the notion of the individual Man (§ 60). We have now to con- 
sider it as extended to artificial subjects admitted by means of a 
pure fiction. We designate such a subject a Juristical person, 
that is to say, a Person who is assumed to be so for purely juris- 
tical purposes. In it we find a Bearer of Jural Relations as well 
as the individual Man. 

But in order to give this notion a suitable precision, it is 
necessary to circumscribe narrowly the province of the Jural 
Relations to which this Capacity must be referred : the absence 
of such a boundary line has led to no small confusion in the 
treatment of this topic. 

In the first place, since we have here only to deal generally 
with the province of Private Law, the artificial Capacity of a 
Juristical Person ought also to be referred solely to the relations 
of that department of Law. Moreover in State’s-Law there is 
nothing more frequent than that a branch of the Public Power 
can only be exercised by several persons jointly, and therefore 
by a collective Unity; but to designate on this account, for 
example, a College of Judges as a Juristical Person, would only 
render the concept ambiguous, because the essential quality of 
a Juristical Person (the Property-Capacity) is wholly wanting in 
most of those Colleges, although some amongst them, along 
with their Judicial Office, may also have obtained the completely 
different character of a Juristical Person. In the same way it is 
altogether improper to denote, as many do, the entire line of 
Kings in a Hereditary Monarchy, as a Juristical Person (&). 
That such Relations of the Public Law were known to and 
current amongst the Romans, who lived for so long a period 



(£) Hasse, Archiv, vol. 5, p. 67. 
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under Republican forms of Government, is a matter of course. 
It is in this sense they speak of a College of Consuls, or of the 
Tribunes of the People (r). So in like manner they say the 
cotemporary duumvirs of a Town are to be treated as a Unity, 
just as if only a single individual were clothed with the Office (</). 
Moreover, when several Judices are appointed in a law suit, 
and if some of them, or indeed all, were obliged to be replaced 
by other persons, the Judicium nevertheless continues the 
same (e). All these terms and legal principles, however, pre- 
vailed only in the State’s-Law, or in regard to legal proceedings, 
and they were far from being brought into any connection with 
the Private-Law doctrines relating to Juristical Persons, from 
which blending together of dissimilar things our modem writers 
have not kept themselves free. Moreover the Classes, Centuries, 
and Tribes were all important Political Unities, but they never 
seem to have been recognised as Juristical Persons, that is to 
say, as Possessors of Joint Property ( / ). 

A second, but no less essential limitation of the notion of a 
Juristical Person, is that referring to the property rela- 
tion (g), by which therefore the Family is excluded. Every 
Family relation, for instance, according to primitive ideas, 
relates to Man in his natural condition, and the juristical 



(r) Livius, X. 22, 24; Cicero, In Verrem , 11. 100; Pro Domo , 47. 

(U) L. 25 ad. municip . (50, 1) “ Magistrates munici pales, cum unum 

MAGISTRATUM ADMIN ISTRKNT, ETIAM UNI US HOMINIS VICEM SUSTINENT.” 

(*) L. 76 de judic, (5, 1). In like manner when Novel 134, C. 6, says, the 
Rescript addressed to a Provincial functionary is also to be carried out by bis 
successors. 

(f) I will certainly not assert anything positive on this point. Suetonius 
{Aug. 101) says: Augustus in his Testament bequeathed two million thalers 
to the people, five thousand to each tribe : 41 Lkgavit populo Rom. qua- 
dringkntiks, TRIUUBUS TRJCIES QUINQUIES H. S.” (that is to say, as much 
as 100,000 Scxterccs). Nevertheless it may also mean that the two millions 
were bequeathed to the State Treasury, five thousand being intended to be 
shared amongst the individual Citizens of each Tribe. Comp, also Avcranius, 
11. 19. 

(j^) It is difficult to express in English the exact signification of the Gennan 
word Vermögen . Judge Holloway translates it Potentiality, but I prefer to 
render it Property, which is the ordinary meaning of the word. Trans. 

R. N 
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treatment thereof is something quite derivative and secondary 
(§ S3» 54)l therefore the application thereof to Subjects other 
than Human Beings is impossible. Property, however, according 
to its true nature, is a widening of the individual Power (§ 53), 
therefore the ensuring and elevating of free Activity. Now the 
latter relation may be just as well applied to Juristical Persons 
as to individual Men : its objects (upon which the whole need 
of its admission depends) may be advanced just as well by 
means of Property as the objects of individual Men. But in 
regard to the artificial extensions of the Family, these arc of two 
kinds (§ 55, 57) : some are united to purely Human conditions, 
by which they arc said to be constituted and protected, and 
these of course can have no application to Juristical Persons : 
others are founded upon Property relations, and are, therefore, 
like them, certainly applicable to Juristical Persons. 

Hence it happens that the following Jural Relations may arise 
with regard to Juristical Persons : Ownership and jura in re, 
Obligations, Acquisition by Inheritance, as well as Power over 
Slaves, and Patronage: also, in the Modem Law, a Colony. 
On the other hand, the following are not applicable to them : 
Marriage, Paternal Power, Kinship; moreover Manus, Mancipii 
causa, and guardianship. We arc now able to define the 
notion of a Juristical Person still more closely: it is an artificially 
assumed Subject capable of Property. But because the essence 
of a Juristical Person has been here stated to consist exclusively 
in the Private-law quality of a Property Capacity, it must not on 
that account be asserted that this is the only quality to be found, 
at least of any importance, in Juristical Persons actually existing. 
On the contrary, the conception of a Juristical Person always 
pre-supposes some one independent object different from it, 
which is even advanced by the Property capacity, and which in 
itself is often strangely enough regarded as more important than 
the latter (h). Except that in a System of Private-law Juristical 



(h) Thus, for example, in regard to Towns the foundation pf their existence 
is a political and administrative character, and, on the other hand, their private 
law character, 1. e. their existence as Juristical Persons, sinks very much in the 
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Persons are absolutely nothing else than Subjects with a Property 
capacity, and every other side of their character lies completely 
outside the limits of such a System. 

I shall therefore exclusively employ the term Juristical 
Person (which is thus opposed to the natural person, that is 
to say the individual Man), in order to express that it is only 
through this Juristical object that it has any existence as a 
Person. Fonnerly the term moral person was very common, 
which I have rejected upon two grounds : first, because it does 
not generally touch the essence of the concept, which has no 
connection with Moral Relations: secondly, because that expres- 
sion was more adapted to denote, amongst individual Men, the 
contrast to immorality, so that by that term the thought is 
carried away to a wholly foreign province. The Romans them- 
selves had no general term for all cases of this sort. Where 
they wished to express the Juristical character of such Subjects, 
they merely said that these represented the place of Persons (/ ), 
which was tantamount to saying that they are feigned persons. 



back ground in point of importance. It is as political and administrative 
entities that Towns are referred to in the Roman Law, Digest, lib. 50, tit. 1. 
12, which I have therefore not quoted in the commencement of sect. 85 
amongst the Sources of the doctrines of the Private Law here considered. 

(/) L. 22 lie fiiiejuss . ( 46 , I) “ HERKDlTAS personae vice fungitur , siCUTI 
MUNiciriUM KT DKCl’RIA ET societas.” Just in the same way it is said of 
BONORUM POSSESSIO : VICE HERED1S, or LOCO HERED 1 S EST. L. 2 i/e 1 $. P. 

(37, i); L. 1 17 de R. J ’. (50, 17); Ulpian, xxviu. 12; “hfrkdis loco 

CONSTITUUNTUR . . . HKRKDIS ESSE F1NGUNTUR.” Just as the BONORUM 
possessor is a feigned heres, so is the Juristical Person a feigned persona. 



N 2 
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Section 86. 

Juristical Persons — Kinds of. 

If we consider Juristical Persons as they actually appear in the 
present condition of our Law, we shall be obliged to recognise 
the following contrasts amongst them, whose distinction is not 
without influence upon their Juristical character. 

1. We may assign to some of them a natural or even a neces- 
sary existence, but to others an artificial or arbitrary one. A 
natural existence have Communities, Towns and Villages, which 
are mostly older than the State itself (that is to say in its present 
Unity and Limitation), and which constitute the fundamental 
elements of the State. Their Juristical existence can scarcely 
ever be doubted, although an arbitrary foundation also occa- 
sionally presents itself in regard to them, but only by way of 
exception, and simply as the development of the original Com- 
munity. The Roman Colonies (in contrast to Municipalities) 
were thus arbitrarily founded, with whose number and import- 
ance no similar case in our modern States can be compared. 
The Unity of the Community is of a geographical character, 
since it is based upon the local conditions of Dwelling and 
Ownership of Land. All Institutions and Societies to which 
this quality can be specially ascribed, are cither artificial or 
arbitrary Juristical Persons, for it is obvious that such Institu- 
tions owe their existence to the arbitrary determination of either 
a single person or of several persons. 

Moreover this contrast docs not depend upon any sharp 
boundary line ; indeed there arc also J uristical Persons who, in 
a certain measure, occupy a middle position between the two 
forms. To them belong Artisan Guilds and other Associations, 
which at times annex themselves to a Community, and .appear 
as constituent parts of the same. 

2 . Some Juristical Persons have a visible representation in 
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a number of individual Members, who, as the collective Whole, 
constitute the Juristical Person: others on the contrary have no 
such visible substratum, but a more ideal existence, which rests 
upon the attainment of a common object by their means. 

The first we call, by borrowing a Latin expression, Corpora- 
tions, a term which for that reason is too narrow for the desig- 
nation of Juristical Persons generally. To that category belong, 
in the first place, all Communities, as well as those Guilds and 
Associations which are invested with the rights of Juristical 
Persons. The essential quality of all Corporations, however, 
consists in this, that the Subject of the Right docs not exist in 
the individual Members thereof (not even in all the Members 
taken collectively), but in the ideal Whole: a particular, but 
specially important, result whereof is, that by the change of an 
individual Member, indeed even of all the Members, the Essence 
and Unity of a Corporation is not affected (a). 

The second is usually designated by the general term Institu- 
tions, the chief objects of which consist in: — The Service 
of Religion (to which the very numerous Church Institutes 
belong), Education, and Charity (l/). 

Here also, however, we not unfrequently find variations, which 
exclude the possibility of confining the two classes within a sharp 



(a) L. 7, § 2 quodcuj, un . (3, 4) “In decurionibus vel auis l.nivek- 

SITAT1BUS NIHIL RKl'ERT, UTRUM OMNES iidem MANILA NT, AN EARS MANKAT, 
vel omnes iMMUTATt siNT. n The IIDEM is a wholly thoughtless emen- 
dation of Jcnsius, Strict urae , p. 12, cd. L. B. 1764; the Manuscripts and 
Editions read IDEM. Still more completely developed is the same proposition 
found in L. 76 dejud. (5, 1), although not in application to Juristical Persons, 
but to certain judices appointed for the same law-suit, whose individual 
nomination can be no ground for maintaining it as a different jrnien m. 

(< b ) How unsuitable it is to employ the term Corporation for all Juristical 
Persons may be easily seen in regard to some veiy noteworthy Institutions. 
If one wished, for instance, to regard a Hospital as a Corporation, who would 
then be the individual Members, whose collective Unity could be considered 
as the Subject of the Property ? Certainly not the Patients who were sup- 
ported in the Hospital, for these are merely objects of Charity, not Co-sharers 
in the Property of the Institution. The true Subject of the Right is therefore 
a Concept, recognised as a Person, namely, the Object of Benevolence, which 
must attain this position in a prescribed manner and by prescribed means. 
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boundary line : indeed even Institutes of the same kind have in 
dilferent periods been reckoned sometimes in the one and some- 
times in the other class. Thus, for example, Cathedral Chapters 
and Canonries are indeed Church Institutes, but they are at the 
same time genuine Corporations. The higher Educational 
Academies were in their origin genuine Corporations, and 
indeed, according to the difference of countries, sometimes of 
Teachers, and at other times of Scholars (c); in modern times, 
however, they have become more and more State Schools. 
They now appear no longer as Corporations, although still 
always as Juristical Persons, that is to say, as Subjects capable 
of Property, 

3. Amongst Corporations we again find the distinction, that 
some have an artificially formed Constitution, such as Townships 
and Universities (where they were or still are Corporations), 
others arc only provided with a necessary organisation for limited 
purposes, as Village Communities and (at least in the majority 
of cases) Artisan Guilds. Modern writers denote this contrast 
by the technical expressions Universitas okdinata and in- 

ORD 1 NATA. 

Quite apart, and outside this contrast, stands the greatest and 
most important of all Juristical Persons: the Fiscus, that is to 
say the State itself, conceived as a Subject of Private-Law rela- 
tions. To conceive it also as a Corporation, as the Corporation 
of all Confederate States, would be a forced view which would 
easily lead to a confusing assimilation of dissimilar Jural Rela- 
tions. 



(< ) Savigny, History of the Roman Law in the Middle Ages, 3, { 59. 
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Section 87. 

Juristical Persons — History . 

Amongst the Romans we already find in the most ancient 
period surviving Confederacies of various kinds, especially Re- 
ligious and Industrial, also those of subordinate Public-Officers, 
e. g. of the Lictors, which Association later on obtained a large 
extension in regard to the Officers of Chancery. Nevertheless 
their existence involved no pressing need for the development 
of the notion of Juristical Persons, because in regard to them 
joint Activity, and perhaps Political Position, were alone of 
importance, while the Property-Capacity was kept more in the 
back ground : thus, for instance, the Service of God involved 
no small expenditure, but the cost thereof was defrayed by the 
State, and therefore a Corporate Property of the Priesthood or 
of the Temple itself was rendered less necessary (note (J > ). 
Moreover the pious intention of those who desired to promote 
God’s Service by Institutions of this kind could be most easily 
accomplished by the consecration of the things devoted to this 
object, by which means they would anyhow be withdrawn from 
the sphere of Ownership, and would neither belong, in a pro- 
prietary sense, to the Temple nor to the Priests. 

It was in regard to dependent Communities (Municipalities 
and Colonies), by the expansion of the State, that the notion of 
juristical Persons at first obtained a remarkable application, and 
also a more definite development ; because these Communities, 
like Natural Persons, had, on the one hand, need of Property 
and the opportunity for its acquisition, but, on the other hand, 
such a dependent character that they could be arraigned before 
a Court of Justice. In this last respect they differed from the 
Roman State, which was not subject to the jurisdiction of any 
Judge, and whose Property-relations were treated as more of an 
administrative kind ; therefore, also, for this reason, considcra- 
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tion for the Roman Republic and for its Property did not supply 
the original motive for the recognition of a Juristical Personality 
and for the development of its Rights, although for the security 
of the State similar legal forms to those prevailing for the 
security of private persons were introduced, of which amongst 
others the jus praedjatorum offers an example. 

As soon, however, as the notion of a Juristical Person had 
been established for the benefit of dependent Towns, that notion 
was also gradually extended to such cases, for which alone it 
could not originally have been easily devised. It was now 
applied to the above named primitive Associations of Priests 
and Artisans ; then to the State, which now by a sort of artificial 
reflexion, drawn from withiu, was permitted to be treated as a 
Person under the designation of the Fiscus, and thus placed 
under the jurisdiction of a Judge; and finally, to completely 
ideal subjects, such as Gods and a Temple. 

This last application received the widest extension and ampli- 
fication as Christianity attained supremacy. The Law- Institute 
thus developed not only received permanence but even a wider 
extension in the German States, since it here experienced, owing 
to the free character of the union of those States, a decided 
inclination of the people to arbitrary confederations of all kinds. 
In modern times the supremacy of a central Political Power has 
driven Corporations into the back ground, as has already been 
pointed out (§ 86) with reference to Universities; nevertheless 
the quality of a Juristical Person has not thereby been affected. 

After this introductory discussion we must now proceed to 
collect together the most important examples of Juristical 
Persons occuring in the Roman Law. 

(L) Communities. 

The whole of Italy, from the time it fell under Roman supre- 
macy, was divided into a large number of Provincial Towns, so 
that for a long period Townships were the only independent 
Communities. All these 1 owns were at the same time regarded 
as actual States, but dependent on Rome ; indeed many of them 
(the Municipalities) in earlier times had been independent, and 
were only brought under this subjection at a later period. This 
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view of Townships is foreign to our Modern Law as a whole, 
and it only occurs in rare exceptions — The following expressions 
out of the Law Sources relating to Communities require to be 
noticed. 

Civitas (a). 

Municipes ( b ). This is the customary expression, more fre- 
quently used than municipium, because, amongst other reasons, 
it embraced indifferently the Citizens of both Municipalities and 
Colonies. This expression has become so commonly used, that 
it even denotes the Town itself, where the latter is referred to in 
contradistinction to the individual Citizens (f). 

Respublica (</). During the period of the Free Constitution 
this expression was used without further addition to denote the 
Roman State; but with the old Jurists on the contrary it ordi- 
narily signifies a dependent Township. 

Respublica Civitatis or Municipii (e). 



(a) L. 3, 8 quod cuj. uuiv. (3, 4) ; L. 6, } I de div. rer. (1,8); L. 4, C. de 
J. rcipub . (II, 29); L. I, 3, C. de vend. reb. civ. (n. 30). 

{b) L. 2; L. 7 pr . ; L. 9 quod cuj. un . (3, 4) ; L. 15, $ I de dolo (4, 3) 
(see note (1) ) ; Gaius, III. } 145. In the same sense, however, MUNICIPII M 
also undoubtedly occurs, e. g. in L. 22 de fedejuss . (46, 1). 

(c) L. I, } 7 de quaest. (48, 18) “ Skrvum munieipum posse in caput 
civium TORQUE RI SAKPlbSlME RKSCRIPTUM EST : QUIA NON SIT Worum 
servus, SED reipiiblicae. Idemque in ceteris servis cokporum dickndum 

EST: NEC ENIM PLUR 1 UM SERVUS V 1 DETUR, SED CORPORIS. 1 * Here MUNI- 

cipks is plainly synonymous with respublica, and the cives (individually) 
form the contrast, to which accordingly the illorum refers. (Concerning 
the matter itself, compare L. 6, § I de div . rer . I, 8). The phraseology in 
Ulpian, XX. J 5, is only apparently different: “Nec tnunieipia } NEC muni - 
cipes HEKEDES INSTITUT POSSUNT, QUONIAM 1 NCERTUM Corpus CS t ” & C . 
His meaning is, that the Institution as Heir is alike invalid whether the 
Testator may have employed the expression municipium or municipes. 
Ulpian himself, therefore, draws no distinction between these expressions, as 
the reason assigned by him immediately afterwards clearly shows. 

(</) L. I, } I ; L. 2 quod cuj. un . (3, 4) ; L. I, C. de deb. civ . (11, 32) ; 
Cod. Just. lib. ii. tit. 29 — 32. 

(e) L. 2, C. de deb. civ. (11, 32); L. 31, } 1 de furtis (47, 2) 0 Keipub- 
licae municipii alicujus . . . Idemque scribit et de ceteris rebus 
publicis deque societatibus.** The cetkrak res publicae are colon iae, 
fora, conciliabula, and the like. 
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Commune, Communitas (/*). But besides the Towns them- 
selves, as the principal Communities, certain constituent parts 
thereof appear also as Juristical Persons. To this category 
belong the following instances : — 

Curiae or Decukiones. Ordinarily the Decuriones either 
stand simply as individuals, in contradistinction to the Town (g), 
or they stand also for the Town itself, which indeed is wholly 
governed and represented by them (h). Occasionally, however, 
they also appear as a special Corporate body within the Town, 
invested with Property of their own (1 ). 

Viel. Villages, regarded Politically, have no real indepen- 
dence, since they always appertain to a Township ( k ). Neverthe- 



(/) Wassenaer, p. 409. 

(g) L. 15, § 1 tie Jolo (4, 3) “ Sku, an in municipes de dolo detur 

ACT I O, DUB1TATUR. Ex PLTO, EX SUO Q l' IDEM DOLO NON POSSE DAK I : 
quid cnim municipes dolo facere possunt? SED SI QUID AD Eos PKRVENIT 
EX DOLO KORUM, QUI RES KORUM ADMIN1STRANT, PUTO DANDAM. I>E 

Dolo autem decurionum in ipsos decuriones dauitur dr dolo actio.” 

(/i) L. 3 quodcuj. tin. (3, 4 ) “ NULLI PKRMIT1 ETUR NOMINE civitatis vel 
curiae experiri, nisi ei cui lex permittit,” &c. 

(1) L. 7, j 2 quod cuj. u/i. (3, 4) “In decurionibus vel aliis universitatibus 
nihil REFERT,” &c. ; L. 2 C. de pmed. decur. (10, 33). 

( k ) L. 30 ad munic. (50, 1) “ Qui ex Vico ortus est, eam patriam 
INTELLIGITUR habere, cui reipublicae vicus ills respotidet.'* Therefore the 
Vicus itself is no respublica, but a component part of one. This does not 
contradict Festus {voc. Viel) “ Sed ex vicis partim iiabent rempub; et 

JUS DIC1TUR ; PARTIM NIHIL EORUM, ET TAMEN 1BI NUNDINAE AGUNTUR 
NEGOTII GERENDI CAUSA, ET MAGISTRI VICI, ITEM MAGISTRI PAGI QUO- 
TAN NIS FIUNT.” 

They had therefore simply sometimes more, sometimes less points of a Com- 
munal Constitution : the more perfect are precisely those which are elsewhere 
called fora and concili abula (note (/i ) ). The J urisdictio here mentioned 
did not extend to the local Courts, but the Municipal magistratus resorted 
to these places in order to hold his Court there. In this respect therefore the 
Roman condition was completely different from ours : for amongst us Villages 
(or also Parishes and Farms without Villages) are independent Communities, 
completely independent of the Towns (comp. Kichhom, German Private Law , 
i 379, 380) ; indeed, if in exceptional instances, some Villages are dependent 
upon Towns, this stands in connection with the Manorial Proprietary relation, 
which is wholly foreign to the Romans. Moreover at the present day there is 
likewise another geographical kind of Corporation, unknown to the Romans, 
the important Land Leagues. Comp. Eichhorn, German Private Law, 

$ 1 08 and 372. 
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less they are also, as regards themselves, Juristical Persons, and 
arc both capable of acquiring Property of their own (/), as well 
as of carrying on legal Proceedings (///). 

Fora, Conciliabula, Castella. There were Places which 
stood midway, in point of area and importance, between Towns 
and Villages; they belonged in like manner to a Township, and 
had certainly also Corporate Rights of their own («). In a later 
period whole Provinces were likewise treated as Juristical Persons, 
and consequently as great Communities ( 0 ). 

In the Land Surveys Communities and particularly Colonies 
are styled puulicae personae, an expression which well denotes 
their Political character, as the foundation of their Private-Law 
personality (/). 



(/) L. 73, § 1 de leg. 1 (30 un.) 44 Vicis I. eg at a perinde licerk cape re 

ATQUK C 1 VITAT 1 BUS, KKSCKJPTO 1 MPERATORIS NOSTR 1 SIGNIFICATCK.” 

(m) L. 2 , C. de jurejur. propter col. (2, 59) 44 SiVE PRO ALIQUO corpore, 
vel vicO, VKL ALIA UN 1 VERS 1 TATE.” 

(n) It is noteworthy that these Communities were not mentioned in the 
Justinian J-aw Sources. They occur in the Heiaclcan Table, the Lex de 
Gallia Cisalpina , and in Paulus, IV. 6, { 2. 

(0) Cod . Theod. lib. 2, tit. 12 ; Dirk sen, p. 15. 

(/) Aggenus, ap. Goes. p. 56 “Quaedam LOCA feruntur AD publicas per- 
sonas attinere. Nam personae publicae etiam coloniae vocantck, ql : ae 

HABENT ASSIGN ATA IN ALIENIS F 1 NIBUS QCAKDAM LOCA QUAE SOLEML’S 

praefkcturas appellare. Harum prakfecturarcm proprjetaies 
Manifeste ad colonas pertinent,” &c. (therefore we have here colom for 
colon 1 A, just as municipes above. Notes (6), (c), (g)) — The same almost 
verbally identical, p. 67 — Aggenus, p. 72 : 44 Haec lNSCRlPTio videtur ad 
personam coloniae ipsius pertinere quae nullo modo abalienari pos- 
SUNT A REPUBLICA : UT SI QUID IN TUTELAM aut templorum publicorum , 
AUT BALNEARUM ADJUNGITUR I HABENT ET RESPUB. LOCA SUBURBANA 
inopum funeribus destinata , M 
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Section 88. 

Juristical Persons — History . 

(Continuation.) 

(II.) Arbitrarily formed Associations. 

A. — Religious Associations . To this category belong the 
Colleges of Pontiffs (also called Temple Colleges) and of Vestal 
Virgins. Both were capable of acquiring Ownership, and of 
having a bequest left to them by a last Will (a). 

B. — Official Associations . The subordinate Officials, who were 
employed by the Authorities for the management of different 
affairs, appear very early as Corporations (§ 87). The Writers 
especially, who were employed in every branch of the Public 
Service, and who, moreover, like our own Notaries, conducted 
similar matters of business also for private persons, were con- 
stantly increasing in point of numbers and importance (£). They 
appear under different names, derived from special employments, 
as lidrarii, fiscales, censuales : the most common name for 
them, however, in early times was Scribae. They were arranged 
in particular classes, which were called decuriae, and it was 
quite accidental that this properly speaking generic term (c) was 



(a) Hyginus, p. 206 ed. Goesii “ Virginum Quoque Vestalium kt sackr- 

DOTUM QUIDAM AGR1 VECTIGAL1BUS RKDDITI SUNT ET LOCATI L. 38, § 6 

de leg. 3 (32, uni). The following Fideicommlssum was given: “ m. m. sol. 
REDDAS collegia cujusdam templi. Quaesitum kst CUM ID collegium TOSTKA 
OJSSOLUTUM SIT,” &c. Comp. Wassenaer, p. 415 ; Dirksen, pp. 50, 1 1 7, 1 18. 

(b) Niebuhr, Römische Geschichte , vol. 3, pp. 349—353 ; Savigny, Ge- 
schichte des R. R. im Mittelalter , vol. I, § 1 6, III, 140. Cf. J. Golhofrcd in 
Cod. Theod. XIV. 1 ; Dirksen, pp. 46, 58. 

(c) Decuria means properly an Association of Ten Persons, and then 
generally also a Collegium without respect to the number of the Members. 
The expression also occurs in regard to the Senate (in Rome and in the Pro- 
vincial Towns), and further in regard to the Ju dicks; but in none of these 
applications has it been employed as such a customary, prevailing designation, 
as in regard to the Scribae. 
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employed in their case as a special designation. Decuriae, 
therefore, without further addition, already denoted in the 
Republic, and subsequently always under the Emperors, the 
Writer Guilds : individual members were styled decuriati, and 
at a later period, decuriales. It was natural that the Writer 
Guilds in Rome, and afterwards also in Constantinople, should 
have been specially distinguished and privileged ( d ). 

C. — Commercial Guilds ( e ). To this category belonged at 
first the primitive Artisan-Guilds, which preserved themselves 
in all ages, and which were also in some cases (as the Black 
smiths) invested with special privileges (/). Also the more 
modem Guilds, like that of the Bakers in Rome, and that of the 
Sailors ( g ) in Rome and in the Provinces. The business of 
these several Guilds was homogeneous (which formed in fact 
the basis of their Association), though not common : each 
individual worked, as with us, on his own account. 

Moreover joint Commercial Undertakings appear in the form 
of Juristical Persons. The general term for such combinations 
is Societas, most of which had a purely contractual nature, 
they produced Obligations, and were subject to dissolution upon 
notice, as well as by the death of each individual Member. 
Some of them nevertheless maintained the right of Corporations, 
without surrendering thereby the name of Societates (ft). To 



(d) The principal texts relating to these Dkcuriak arc the following: 
Cicero, In Verrem , III. 79; Ad Quintum fratrem , 11. 3; Tacitus, AnnaL 
XIII. 27 ; Sueton. August. 57, Claudius y 1 ; L. 3, } 4 de B. P. (37, 1) ; L. 22 
de fidejuss. (46, 1) ; L. 25, $ I de adqu . vel om. her . (29, 2); Cod. Just. 
xi. 13; Cod . Theod. xiv. 1. Comp. Averanius, Interpret. 11. 19, § 1. 

(e) Niebuhr, vol. 3, p. 349 ; Dirksen, pp. 34 et seq. Concerning modem 
Guilds as possessors of rights of Property, comp. Eichhorn, Deutsches Pri- 
vatrecht, $ 371—373. 

(/) L. 17, { 2 de excus. (27, 1) ; L. 5, $ 12 de J. immun. (50, 6). 

(g) L. I, pr. quod cuj. univ. (3, 4) ; L. 5, } 13 de J. immun. (50. 6). As 
constituent parts of Municipal Communities themselves, and as the Subjects 
of Political Rights, neither the old nor the modem Guilds could moreover be 
considered. In that respect the old Municipal Constitutions were essentially 
different from those existing in the German States : for in the latter the Guilds 
may be compared in position and importance to the Roman Tribes. 

(A) L. l pr. $ 1 quoti cuj. univ. (3, 4) ; L. 3, § 4 de B. P. (37, l) ; L. 31, 
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them belonged Partnerships for the working of Mines and Salt- 
pans, and for the fanning of Tolls (* ). 

D. — Social Guilds, Sodalitates Sodalitia , Collegia Sodalilia{k ). 
The elder Cato (according to Cicero) relates their first introduc- 
tion during his manhood, and describes them with great pleasure 
as Assemblies for the purpose of dining together, temperately, 
and yet in a happy sociable spirit : — at the same time, according 
to the custom of the Ancients, in connection with the common 
worship of the Gods (/). They were therefore what we now call 
Clubs, and if, at a later period, we find these Assemblies men- 
tioned as less harmless, indeed even as politically dangerous, it 
must not be concluded that under that expression Institutes of 
a different character arc to be understood, but simply that their 
constitution was determined with reference to the general dis- 



$ I de furtis (47, 2). See also } 87 (<?). In L. I pr. cit. we must read with 
Holoander “ Neque societatem (Flor. socieUis) y nequk collegium, 

NEQUK HUJUS MODI CORPUS PASSIM OMNIRUS HAHKRK CONCKDITUR,” SiC. 
For the purpose of distinguishing these Corporate Societies from the purely 
Contractual ones, the latter were called privtitae societates. L. 59 pr. pro 
soc. (17, 2). 

(/) L. I pr. quod cuj. univ . (3, 4) ; L. 59 pr. pro soc. (17, 2). 

(k) This last expression occurs in L. 1 pr. de coil. (47, 22). Holoander 
reads sodalitia (without collegia), and this appears also (according to the 
Gloss) to be the ordinary reading, although some old editions have the 
Florentine collegia sodalitia, e.g. Vcuet. 1485; Lugd. Fradin. 1511. 
I11 my Manuscript the words collegia sodalitia neve mili ies are wanting, 
so that it runs ne putiantur esse collegia in castris haiikant. Hence 
it is that the immediately recurring repetition of the word Collegia may have 
given occasion to the erroneous omission. Moreover very old authorities exist 
in favor of sodalitia by itself, so that it does not in truth appear in the Law 
Sources only accidentally. 

(/) Cicero de Senect. C. 13. Cato enumerates here the pleasures of old 
Age: “Sed quid ego alios? ad meipscm jam revertar. 1’rimum 

UABUl SEMPER SODALKS ; SODALITATES AUTEM ME QUAESTORK CONSTt- 
TUTAE SUNT, SACRIS IDAEIS MAGNAE MATRIS ACCKPTIS ; K PULA liAR 
IGITUR CUM SODALlIiUS OMNINO MODICE, SED KRAT QUIDAM FERVOR 
A ETAT IS, QUA PROGREDIENTE OMNIA EI ENT IN DIES M ITIORA ; NEQUK KN1M 
1PSORUM CONVIVIORUM DELECTATION EM VOLL PTATIHUS CORPoRlS MAOIS, 
QUAM COKTU AMICORUM KT SERMON 1HUS METIKHAR.** Fcstlis, VOC. SoDALKS 
mentions several etymologies, from which it would appear that these Feasts 
consisted of dishes contributed by the guests {picnics). 
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position of each Age. The purely social Clubs of an early 
period become in agitated times (just as it has happened in our 
days) centres of political factions, indeed new Institutions would 
then undoubtedly start into existence with this exclusive object. 
This serves to explain at the same time what is related of the 
frequent prohibitions of such Clubs. On particular occasions 
of great excitement, when the Public Places were filled by the 
Clubs and Colleges of Scribae, the Senate ordered them to 
disperse, and introduced a proposition to the People in order to 
give this regulation greater force by the threat of a puhlicum 
judicium Afterwards the Collegia were generally abo- 
lished (»). Thus also appears in our Law Sources the surviving 
rule, that no Association should be established without the 
permission of the Authorities, and this permission was neither 
lightly nor frequently granted : an unauthorised participation in 
such Associations was made criminal, and was in fact punishable 
as an Extraordinarium crimen { 0 ). All this has not unfre- 



(///) Cicero, Ad Quintum fratem . u. 3 11 Sc. factum lost, ut sodalj- 
TATES DECURIATIQUE DLSCF.DKRKNT \ LeXQUK DE 11S FERRETUR, UT, QUI 
NON DLSCKSSLSSENT, EA POENA QUAK EST DE VI TKNERKNTUR.” 

(;/) Asconius, In Cornclianam (p. 75, ed. Orelli) “Frequenter tum 
ETIAM COKTUS FACTIOSORl'M HOMINUM SINE PUBLICA AUCTORITATE MALO 
PUBLICO FIEBANT,* PROPTER QUOD POSTEA COLLEGIA Sero KT PLl'Ki HUS 
LEGIBUS SUNT SUBLATA, PRAETER PAUCA ATQUK CERTA, QUAE UJ I LITAS 
DESIDERASSET QUASI, UT FABRORUM FICTORUMQUE ” (or IntorumqiU’, which 
seems better ; for fictor denotes rather in the abstract a Sculptor, the Potters 
on the other hand, whose Guild was certainly a very primitive one, were called 
FiGULi. Comp. Plinius, llist . Nat. xxxv. 12); Asconius, In Pisonianam 
(p. 7, cd. Orelli) 44 Qui ludi sublatis collegiis discussi sunt. Post 

NOV EM DEINDE AN NOS, QUAM SUBLATA ERANT, P. CLODIUS TRIB. PL. LEGE 
LATA RESTITUIT COLLEGIA.” 

(u) L. I, 2, 3 de coll . etcorp. (47, 22) ; L. 1 pr . quod cuj. un . (3, 4). When 
such an attempted Association is condemned and dissolved, consequently has 
never existed as a Juristical Person, the Members can naturally reclaim the 
funds accumulated together, and therefore divide them amongst themselves. 
L. 3 de coll . corp, 44 . . . permittitur eis, cum dissolvuntur, pecunias 
communes, si quas habknt, dividerk.” Some have erroneously concluded 
from this, that even when a Corporation may have really existed, its property 
must always be divisible amongst the Members after its dissolution : in the 
case referred to in that passage it was simply the factitious Association of 
individuals that was dissolved : a Corporation had never come into existence. 
Cf. Marezoll, in Grolman's and Lohr's Magazin , vol. 4, p. 207. 
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quently been understood as involving a general abolition of all 
Corporations ; but no one intended thereby to prohibit, for 
instance, ancient Handicraft-Guilds or even the College of 
Pontiffs. The prohibition aimed at factious and politically 
dangerous Clubs, and perhaps a more precise specification of 
the prohibited objects was not found necessary, because anyhow 
every one knew what was intended (/). These rules of our Law 
Sources, however, had a double meaning, which nevertheless is 
not clearly distinguished in the language employed : in the first 
place, an Association generally could not, without a public sanc- 
tion, become a Juristical Person, and this important proposition, 
still subsisting in the Modem Law, is quite independent of the 
harmless or suspicious character of the Association : in the next 
place, unauthorised Associations are prohibited and punishable, 
but this only refers to Associations which are either actually 
dangerous, or which by their indefiniteness are capable of 
becoming so (hence in regard to them the Juristical Personality 
is merely a secondary matter), and never to purely Commercial 
Undertakings. 

The far more modem Collegia tknuiokitm had, it seems, 
a character similar to the Clubs of the Republican period, and 
with regard to them the following mention is made. Such 
Associations of a small number of persons might indeed be 
allowed, but only under the condition of holding a single meet- 
ing in each month, for which moreover monthly contributions 
were given. No one could be a Member of several such Associa- 
tions at one time Slaves might be admitted into them, but of 
course only with the permission of their Masters (</). 



(p) Cf. concerning the history of this prohibition, Dirkscn, pp. 34 — 47, 
According to Asconius (note («)), one might infer that only a few Collegia 
were expressly exempted from this prohibition, the others all being aliolished. 
This must not however be accepted too literally, for it is scarcely conceivable 
that any one of the old Handicraft-Guilds could have been prohibited ; of the 
Associations of the Farmers of Tolls it is still more improbable, and of the 
College of Pontiffs (which would certainly also fall within the words of that 
statement) it is wholly inconceivable. 

(q) L. I pr. § 2 ; L. 3, § 2 de coll . et corp . (47, 22). In connection with 
these CoLLEGiis TENiuoRi M bas erroneously been brought the Rule, accord- 
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With regard to all these arbitrarily formed Corporations the 
general observation applies, that they were regarded as imita- 
tions of Townships, and like the latter had Property and Repre- 
sentatives of their own, which constitute in fact the qualities of 
a Juristical Person (r). Among them the distinction above 
pointed out (§ 86) is observable, that some, just like Com- 
munities, were based upon permanent necessities, as The 
Colleges of Pontiffs, Decurae, and Handicraft-Guilds ; 
while others upon temporary exigencies and resolutions of a 
more arbitrary character, as the Societates and Sodalitates. 

As regards Nomenclature the following observations may be 
made. Some special Names (decuriae, societates, sodali- 
tates) have already been mentioned, but two names are com- 
mon to all of them, and as such have been used indifferently: — 
collegium and corpus — as the collegia templorum, and 
collegia sodalitia, which have already been pointed out 
above (notes (a) and (k) ). If at times these expressions appear to 
be distinguished, that is simply because individual Corporations 
did not employ both names indifferently, but only one exclu- 
sively : whichever they adopted, however, the choice was purely 
accidental. When, therefore, it is said, for instance, neque 
collegium neque corpus habere conceditur (note (A)), it is 
tantamount to declaring that the arbitrary formation of Associa- 
tions is not permitted, whether it is intended they should assume 
the name collegium or corpus (j). Each of these expressions 

ing to which the Immunities, which were conferred upon some Handicraft* 
Guilds, could only operate for the benefit of the poorer Members (tknuiori- 
bus), and not for the rich, who possessed sufficient means of their own (apart 
from their craft) to bear the Municipal burthens. L. 5, $ 12 de J. immun. 
(SO» l6 )- 

(r) L. 1, § 1 quod cuj. un. (3, 4) “ Quibus autbm permissum est corpus 
HABERE COLLEGII, SOCIETATIS, S1VE CUJUSQUE ALTER1US EORUM NOMINE, 
proprium est, ad exemplum Reipublicae , habere res communes, arcam 
COMMUNEM, ET ACTORKM S1VE SYNDICUM, PER QUEM, tamquam in Repub - 
lica f QUOD COMMUNITER AGI FIERIQUE OPORTEAT, AGATUR, FIAT.” 

(j) L. i,/r. { I quod cuj. un. (3, 4). (See also note (A)), rubr. tit. Dig. 
DE COLLEGIIS ET CORPORIBUS (47, 22 ) ; L. I pr. § I ; L. 3, § I, 2 eod. ; L. 1 7, 
J 3 ; L. 41, § 3 de excus. (27, 1) ; L. 20 de reb. dub. (34, 5). According to 
Stryk, Us. Mod. XLVH. 22, § 1, Corpus signifies a Corporation formed out of 

R. O 
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therefore denotes an arbitrarily formed Corporation, consequently 
the contrast to a Municipal Community (/). 

The individual Members are styled, in their mutual relations 
towards each other, collegae («), ami also sodales, a term 
which had therefore a more general signification and a more 
ancient origin than sodalitas (p) ; in a more absolute sense 
they are styled collegiati and corporati (u>). In the special 
forms of such Corporations above mentioned the Members are 
styled Decuriati, Decuriales (note (*/)), Socn (note (/*)). 

The common name for all Corporations, Municipal as well as 
others, is Universitas (a*), and in contrast to them the Natural 
Person, or the individual Man, is called singularjs persona (y). 

(3.) Pious Foundations, or invisible Juristical Persons. 
— (§ 86). Ever since the Christian religion obtained supremacy, 
such Institutions obtained the largest extension and appeared in 
the greatest variety, and were treated with much favor. They 
did not bear a common name in the Law Sources, and the 
Moderns first invented the expression tia corpora for them (s). 

several Cui.LKGH ; this wholly un-Roman phraseology is based upon the very 
accidental circumstance, that in our Universities the entire Senate is called the 
corpus Academiccm, the individual Faculties Collegia. 

(/) L. 1, { 7 de quaest. (48, 18). 

(w) L. 41, $ 3 de excus. (27, 1); Fragm. Vatic. § 158. 

(7') As the primitive Sodales Tmi or Tatii, then the Sodales Augus- 
TALES and the like. Tacitus, Ann . I, 54. Cf. L. 4 de coll . et corp . (47, 22), 
according to which it appears that the Twelve Tables already contained this 
expression. 

(»») L. un. t C. de priv. corporal, (ii, 14) ; L. 5 de commere. (4, 63). 

(jc) Rubr. Dig. lib. 3, tit. 4 ; L. 1 pr. § I, 3; L. 2; L. 7, $ 2 eod . (with 
L. 2 cit. Cf. Schulung, Nutae in Dig.). It is only one amongst the several 
applications of this expression, which indeed denotes every Community of 
Persons, Things, or Rights ({ 56 («) ), therefore also a wholly different notion to 
that of a Juristical Person. Thus, for example, in L. i, C. de Judaeis (1,9) 
the Universitas Judaeorcm in Antioch iensj cm Civitate simply signi- 
fies the Community of individual Jews (Univkrsi Jcdaei) dwelling there, 
and not a Juristical Person ; for indeed they could not constitute such a Person 
even according to the text, and naturally no valid Legacy could be given to 
them. Cf. Zimmern, Rechtsgeschichte , 1, } 130. 

(y) L. 9, } 1 quint met us (4, 2). 

(s) Many of these are found placed together in L. 23, C. de SS. eccl. (1, 2) ; 
L. 35, 46, C. de ep. et cler. (1, 3). Cf. especially Mühlenbruch, vol. 1, } 201 ; 
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In order that their true nature may be brought out more clearly 
by the contrast, it will be useful to consider the condition of 
pre-Christian Rome. 

In the earlier period such Juristical Persons are exceedingly 
rare, and the following are the only instances of them which 
occur, which relate exclusively to Religious Institutions. Certain 
specified Gods had acquired the special privilege that they might 
be instituted Heirs (a), and this is also what is undoubtedly in- 
tended to be referred to when mention is made of lawful Fidej- 
commissa(^) being assigned to a Temple, or of Slaves and Frced- 
mcn belonging to a Temple, although the last might perhaps be 
regarded as a common right of all Temples, quite independent 
of that Testamentary privilege (f). 

How then is this distinction in the admission and treatment 
of such Juristical Persons during different periods to be ex- 
plained ? The Romans in pre-Christian times were certainly 
not indifferent to their cultus; but it was a State Cultus, and 
the State Treasury defrayed its large expenditure; and as in 

Schilling, Institutionen /, vol. 2, { 49. Certainly we find in L. 19, C. de SS. 
eccles. (1, 2) “ Donation es super pi is causis facta k but this expression 

denotes the pious object of the Donation, not the Juristical Person as a Donee. 
(a) Ulpian, xxu. } 6 “ Dkos hkrkdes institukrk non possumus, 

PRAETER EOS QUOS SCTO, CONSTITUTION IUUS PRINCJPI UM, INST1TCKRK 
concessum kst; sicuti Jovem Tarpkjum,” &c. 

(£) L. 20, $ I de annuis leg. (33, 1). A Fideicommissum had been given 
to the Priest and Servitors of a particular Temple ; this was pronounced to 
be valid, and thus interpreted : << Respondit . . . Ministerium nomina- 
TORUM design AT UM : Ckterum datum Templo.” 

(c) Varro de Lingua Latina , lib. 8 (likewise 7) C. 41. He endeavours to 
prove that in the language generally no analogy will be observed, and adduces 
as an example that many proper names are derived from places, others not so, 
or at least not in the right way : ** Alii nomina habent ab oppidis; alii 

AUT NON HABENT, AUT NON UT DEBENT HABENT. HABENT PLERIQUE 
LIBERTIN I A MUNICIPO MANUMISSI J IN QUO, UT SOCIETATUM et fanorum 

servi , non sf.rvarunt pro portions RATionkm.” The remaining no less 
difficulty of the text does not concern us here. Cf. also Cicero, Divinat. in 
Caecil. C. 17. Indeed, nothing is to be proved with respect to Jural Capacity 
by the certainly very frequently-mentioned Gifts to the Gods ; for that which 
was so given would for the most part be undoubtedly consecrated, would 
therefore stand outside the sphere of Ownership, and would not therefore 
imply the capacity for Ownership of the Gods thus endowed. 

O 2 
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Rome, so in every Town of the Empire. A special provision 
might still, however, be made for it out of certain properties 
belonging to the State or to the Towns, the income from which 
was permanently assigned for such pious purposes, whilst the 
Ownership itself was nevertheless reserved to the State or the 
Towns (§ 87 (/)). That with the introduction of Christianity 
another view began to prevail may be explained by its Unity 
and Independence, and especially also by the far greater power 
which it exercised over men's minds. With regard, however, to 
Charitable Institutions, these had during the Republican period 
less a Charitable than a Political character; and thus the 
enormous expenditure for the support and amusement of the 
lower classes of the inhabitants, was provided partly by the State 
Treasury, and partly by individual Executive Authorities. At 
a later period when Charity was bestowed by several of the 
Emperors, as, for example, by Trajan by means of his magnifi- 
cent Endowment for Poor Children in Italy, it depended upon 
a passing and arbitrary exercise of personal Will. It was reserved 
for Christianity to elevate the Love of Mankind itself into an 
important object of Activity, and, as it were, to embody the same 
in permanent independent Institutions. 

Since then, under the Government of Christian Princes, 
Church Institutions appeared as Juristical Persons, what is the 
precise point to which we have here to ascribe the Personality, 
or how are we to form an accurate conception of the Subject- 
matter of the Rights of Property existing in them ? Above all 
the following contrast to the earlier period is here unmistake- 
able. The ancient Gods were conceived as individual Persons, 
resembling individual visible Men that one sees around one ; and 
nothing was more natural than that each of them should have 
his own personal Property, while it was only a farther develop- 
ment of the same thought, when the God who was venerated in 
a particular Temple, was represented as a special Juristical 
Person, and indeed even granted personal privileges (< d ). The 
Christian Church, on the other hand, rests on the belief in One 
God, and it is united together by this common belief, and by the 



(</) Ulpian, xxii. § 6. 
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distinct revelation of that one God to One Church. It was an 
easy matter therefore to import the same principle of Unity also 
into Property-relations, and this conception in fact finds expres- 
sion in wholly different periods of time, as well in the teachings 
of Writers, as in the sentiments and mode of expression of the 
individual Founders of Endowments. Thus it happened quite 
commonly that at times Jesus Christ, at other times the Universal 
Christian Church, or her visible Head, the Pope, was designated 
as the Proprietor of the Church Estate. But a closer considera- 
tion must lead to the conviction that this conception is wholly 
inapplicable to the necessarily restricted province of Law, and 
that the recognition of individual Juristical Persons, even with 
reference to Church Property, must be substituted for it. 

In this sense, in fact, a Law of Justinian contains the following 
provisions (e). If a Testator institutes Jesus Christ as his Heir, 
the Church of his dwelling-place is to be understood as in- 
dicated thereby. If he institutes an Archangel or a Martyr, the 
Church dedicated to such Archangel or Martyr in his dwelling- 
place, or (where none such exists) in the chief Town of the Pro- 
vince, is to be deemed the instituted Heir. If, according to these 
rules, there still remains an uncertainty amongst several Churches 
(as to which is entitled to the Bequest), that one is allowed the 
preference for which the Testator in his lifetime had shown a 
special affection, and if this circumstance was also not decisive, 
then to the poorest amongst those Churches. The Subject of the 
Succession is therefore a particular Church Community, that is to 
say, the Corporation of Christians appertaining to that Church. 

The same fundamental principle is maintained by Writers of 
entirely different centuries, as well before the Reformation {/) 
as after it ; by Catholics as well as by Protestants (h). 



(e) L. 26, C. de SS. eccles. (I, 2) ; the text is not glossed. 

(f) J°- Faber, In Instil. § Nullius, de divis. rerum; a French Jurist 
of the fourteenth Century. 

(g) Gonzalez Tellez, In Deer. lib. 3, tit. 13, c. 2 “ Dicendum est domi- 
nium RERUM ECCLESIASTICARUM RESIDERE PENES ECCLESIAM 1 LLAM PAR- 

(h) J. H. Böhmer, Jus eccles. Protest . lib. 3, tit. 5, § 29, 30 ; Jus Paro- 
chiale , sect. 5, c, 3, § 3, 4, 5. 
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These Writers uniformly recognize the particular Church- 
Community as the possessor of the Church Property, for instance, 
therefore, in regard to Parochial Estates, the Totality of the 
Parishioners (1). They wish thereby to reject the opinion of 
those who either describe all Church Estates generally as the 
common property of the Church Universal, or the Church Estates 
situated in every Bishop's Diocese as the common property of 
the Churches in that Diocese. They urge as a decisive reason 
against this opinion, that between the Parochial Estates of two 
Parishes all kinds of Jural Relations may occur, for instance, 
Acquisition and Loss by Prescription, just as the establishment 
of Pracdial Servitudes, which can only be possible under the 
hypothesis of two entirely separate bodies of Property. From 
this it clearly follows that the proposition above stated, con- 
cerning the true Possessor of Church Estates, by no means 
belongs to the distinctive doctrines of Catholics and Protestants ; 
both agree in individualising such Property, and the difference 
between them merely concerns the conception and constitution, 
as well of the individual Churches as of the Church at large, and 
as a whole (k). 

The case is exactly the same with regard to the so-called 
Benevolent, as with Church Endowments, that is to say, with 
respect to Endowments of a purely benevolent character, amongst 
which belong Asylums for the Poor, the Sick, Pilgrims, the 
Aged, Children generally, and especially for Orphans (note (s)). 



TICULAREM CUI TALIA BONA APPI.ICATA SUNT PRO DOTE . . . NEC PERSONA 
ALIQUA SINGULARS HABET DOMINIUM, Std Sola Communitas , PERSONA 
AUTEM SINGULARS NON UT TALIS, SED UT pars et membrum communi tails , 
HABET IN IPS1S REBUS JUS UTKNDI Fr.^Sarmientus Je ecclesiae red it i bus , 

P. I, C. I, N. 21 “ ET HAEC EST OPINIO IN GLOSSIS l'OSITA 

Sarpi de mater i is beneficiariis s . benef. eccles last . Jenae, 1 681, 16, pp. 
91 — 93 ; Sauter, Fundam . J. ccclcs . Catholicorum , P. 5, Friburgi, 1816, § 854, 
855. 

(1) Concerning the proper notion of Parishes a very searching inquiry will 
be found in J. H. Böhmer’s Jus Paroch . § 3, c. 2, { 4, § 9—25. 

(^) Upon this last distinction is based the interpretation of G. L. Böhmer, 
Princi. J . Canon. § 190, iu which, therefore, no contradiction occurs of the 
agreement mentioned by me in the text between the two Church parties. 
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As soon as a ground exists in such cases for admitting the quality 
of a Juristical Person, every single Institution of the kind men- 
tioned must be recognised as such a Person, as in fact happened 
under the Christian Emperors. Every Hospital therefore and 
the like is the Possessor of independent Property, just as the 
individual Man or a Corporation, and it is quite erroneous of 
many Modern writers to assign the Property of those Institutions 
to the State, or to a Township, or to a Church. The most com- 
mon ground of that confusion arises, however, from the following 
circumstances: — When an individual gives Alms, or in times 
of great distress when the State itself alfords relief from its Trea- 
suries and Magazines, there is an Activity displayed lor those 
purposes, but the special and temporary character of the trans- 
action in each case completely excludes the thought of a Juristical 
Person. When a State or a Town undertakes permanent mea- 
sures of this kind, those measures have probably a purely adminis- 
trative, and by no means a Juristical character: the question then 
only concerns the Property of the State or of the Town, a portion 
of which is arbitrarily applied to such purposes, and which can 
be just as arbitrarily again withdrawn. Again, a legal transaction 
may be made the basis of such Objects without a Juristical Person 
coming into existence in consequence : if, for example, a Testator 
imposed the Obligation on his Heir of distributing as long as he 
lives a certain sum in Alms on prescribed days of the year, such 
a provision is enforced like every other Modus (§ 128, 129) ; a 
Juristical Person does not appear therein, the question simply 
concerns the Property of the Heir, and an Obligation imposed 
upon him. Lastly, however, such Objects may certainly also lie 
at the basis of the creation of a Juristical Person, and ordinarily 
a greater degree of certainty will be ensured by this means : upon 
what this creation depends will be presently stated (§ 89). Now 
it is usual to apply the expression Endowment to cases of a com- 
pletely different sort from those here described, and the indefi- 
niteness of this expression has unquestionably added greatly to 
the confusion of the concept itself. I have myself here used 
the expression Endowment (Stiftung), but only with the view of 
denoting one class of Juristical Persons, therefore on the distinct 
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supposition that the Institution has also become at the same time 
a Juristical Person. 

The Constitutions of the Christian Emperors show the greatest 
solicitude to take those pious objects, in whatever form they 
might appear, under their protection, and to secure them 
against any obstruction which they might meet with. This was 
done by their recognition as Juristical Persons whenever there 
appeared any occasion for it. How the same thing was effected 
in other cases may be shown by the following decisive examples. 
If a Testator nominated the Poor generally to a Succession or 
Legacy, the provision was invalid according to the old rule of 
the Roman Law, that no incerta persona can be conceived ; 
an Ordinance of Valentinian III. abolished the Rule in regard to 
this special application (/). Justinian interpreted such a Testa- 
ment to mean, that the Succession should pass to the Poor 
House which the Testator specially intended ; in the event of 
any uncertainty in this respect, to that of his dwelling-place ; 
where there were several Poor-Houses, to the poorest amongst 
them ; and where none whatever existed, to the Church of his 
dwelling-place, with the obligation of applying it exclusively for 
the benefit of the Poor. In like manner if Captives were insti- 
tuted Heirs, the Local Church might acquire the Succession sub- 
ject to the obligation of applying the entire estate for the re- 
demption of Captives (m). Thus the charitable intention would 
be aided in such cases by the right of Succession being trans- 
ferred to an already existing Juristical Person. Moreover Jus- 
tinian also ordained that all charitable dispositions of deceased 
persons should be placed under the special superintendence of 
Bishops and Arch-Bishops, to whom, therefore, the duty of carry- 
ing them out was generally confided (/*), This was a consequence 
of the circumstance that the duty of providing for the Poor was 
recognised as an essential and important part of Church activity. 
The same principles are embodied in the provisions of the Canon 



(/) L. 24, C. de episc . (1, 3). 

(m) L. 49, C. de episc. (1, 3). 

(it) L. 46, C. de episc . (1, 3) : this text is unglossed. 



Digitized by CjOOQle 





§ 88 . Juristical Persons — History . 201 

Law. Hence the opinion was developed that the Property of 
Charitable Endowments fall under the general designation of 
Church Goods (bona ecclesiastica). This designation had the 
twofold meaning that property included within it is subject to the 
influence and superintendence of the Superiors of the Church, 
and that it shares the privileges attached to Church Estates. It 
was by no means intended, however, to deny thereby the inde- 
pendence of Juristical Persons of this description, and it is a 
purely Modem misconception which has attributed this meaning 
to the expression (0). The decisive proof of the correctness of 
this assertion is the same as that which has already been adduced 
above in support of the individual Personality of particular 
Churches, especially of Parochial ones. For Charitable Endow- 
ments also arc thoroughly capable of standing in such numerous 
Jural relations, as well towards one another as towards the 
State, Towns, or Churches, as are only conceivable under the 
supposition of a Juristical independence. 

If we glance finally at the Modern Law on this' point, wc 
shall find no change in the fundamental principle by which 
Charitable Endowments are to be regulated ; the only difference 
is that they have assumed far greater variety, and have precisely 
for that reason also assumed a somewhat altered position towards 
the State. Instead of, as in the Justinian Law, exclusively ap- 
pearing as the means of alleviating Poverty in its different aspects, 
they have for the most part since the Middle Ages been directed 
to the satisfaction of spiritual and mental {geistiger) wants of the 
most varied kind. Clearly, therefore, the exclusive relation of 
Charitable Endowments to the Church, as wc perceive it in 
the Justinian Law, must, in consequence, be largely restricted. 
Moreover, the Poor Laws have furnished an important and 
developed system of State activity, so that even the portion of 
such Endowments directed to the like object has assumed an 



(0) In this way Rosshirt has come to deny completely the quality of Juris- 
tical Persons to Charitable Endowments, and to regard their Property as the 
Property of the Church. Archiv für Civilistische Praxis, vol. 10, No. 13, 
pp. 322—324, 327. 
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altered position towards the State and the Church than that 
which appears in the Justinian Legislation. 

From all that has preceded it follows, that even in the 
Modem Law Charitable Endowments are constituted, just as 
individual Juristical Persons, like Corporations ; but it would 
nevertheless be erroneous to regard them as Corporations, or to 
wish to apply the rules suitable to Corporations, directly to 
them. 

(4.) Fiscus. — In the Republican period the State, as the 
Possessor of Rights of Property, was designated by the name 
aerarium, because all those Rights, in so far as they had an 
actual application in practical life, finally resolved themselves 
into the Revenue or Expenditure of the State Treasury. Similarly, 
at the commencement of the Empire, a division of the Provinces, 
and likewise of the most important Revenues and Disbursements 
of the State, was effected between the Senate (as representing 
the ancient Republic) and the Emperor. The Property of the 
Senate maintained the ancient name aerarium, while that of 
the Emperor (/>) was called the Fiscus, a term which had the 
following origin. Originally a basket was called Fiscus, a recep- 
tacle of wicker-work, and since the Romans used tiiese baskets 
to store away or to transport large sums of money, the name came 
to be applied to every Treasure Chest, and thus also the Em- 
peror’s Treasury was called caesaris fiscus. But inasmuch as 
this fiscus was now more frequently spoken of than any other, 
so the simple term Fiscus soon came to signify the Imperial 
Treasury. And as in the course of no long time all Power was 
concentrated in the Emperor, so the Property of the State united 
again in the hands of the Emperor, was then called the Fiscus, 
that is to say, the expression now assumed the same signification 
which was originally attached to the term aerarium (?). 



(p) Namely that Property which he possessed as Emperor, from which his 
Private Property [Res Privata Principis) was quite distinct. 

(q) The amalgamation of the two Public Treasuries into one probably 
happened gradually, and is at least not capable of being chronologically strictly 
indicated. Down to Hadrian’s time both the Thing and the Title were closely 
distinguished. Tacitus, Antial. vi. 2 ; Plinius, Panegyr. C. 42 ; Spart ianus, 
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Hadrian, C. 7. And yet a Senatus-Consultum under Hadrian clearly names 
the Fiscus, where we might well have expected the Aerarium, namely, in 
regard to the Right to the Caduca. L. 20, } de pet. her . (5, 3). Later on 
both expressions were employed with arbitrary alternation to denote the one 
Public Treasury, that of the Emperor, § 13 J de usuc . (2, 6) ; L. 13 pr . {1,3, 
4 ; L. 15, §5 de j.fisci (49, 14) ; L. 1, § 9 ad L. Com. de faUis (48, JO) ; L. 3, 
C. de quadr. praescr. (7, 37). The mention of the ancient contrast of de jure 
fisci et populi in the Rubric of Paulus (V. 1 2) is noteworthy ; only it docs not 
follow from this that in his time the two Treasuries had a real separate exist- 
ence, on the contrary he might have used the above expression simply with 
reference to the earlier period. 
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Section 89. 

juristical Persons . — Creation and Extinction . 

It is not necessary in regard to all Juristical Persons to lay 
down a positive rule concerning the conditions of their legal 
creation. Most Communities are as old, and indeed older than 
the State (§ 86), and later Communities are always established 
by a political Act (according to the Roman Law by the colöxiae 
deductio), and not in accordance with a rule of Private Law. 
Even as regards the fiscvs, no one seeks to inquire into the 
nature of its origin. 

As regards the rest, however, the Rule is that tne character of 
a Juristical Person cannot be asserted by the mere arbitrary asso- 
ciation of several Members, or by the will of an individual 
Founder; but for this purpose the sanction of the Sovereign 
Power of the State is necessary, which may be conferred not only 
expressly but also tacitly, by a conscious toleration or by an 
actual recognition. It is a general principle that the prohibition 
and punishableness of an attempt to create unauthorized Juris- 
tical Persons do not apply to all, but only to certain kinds of such 
persons, for instance, not to Trading Partnerships nor to Charit- 
able Endowments (§ 88 (0) ). For the Collegia in particular, 
that is to say, for the arbitrarily formed Corporations (§ 88), the 
Rule prevails that three Members are requisite to constitute 
them (a). The meaning of this Rule, however, is simply this, 
that such Corporations can only commence their existence under 



(a) L. 85 de F. 5 . (50, 16) “ Nehatius Priscus tres facere existimat 
collegium : et hoc MAGis sequendum est.” There are few expressions 
in the Roman Law which so often occur even amongst non-jurists as this one. 
In like manner also under the term familia as a rule only a number of three 
Slaves at least was comprehended (L. 40, § 3 de V. S. 50, 16) ; exceptionally, 
however, in regard to the /is/, dev i( u act familia tua dejecit ”), a single 
Slave was also recognised as familia. L. i, § 17 de vi (43, 16).' 
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the pre-supposition of such a number of Members ; but every 
CNivERSiTAS once established, can be legally perpetuated in the 
person of a single Member (b). 

The assertion here advanced, that no Juristical Person can be 
created except with the consenting Will of the State, has, how- 
ever, in modern times been contested on various sides. It has 
indeed been admitted with regard to Corporations, partly on 
account of certain texts of the Roman Law, and partly by reason 
of the possible danger which might arise to the State by the 
arbitrary formation of Corporations. On the other hand, it has 
been denied with respect to Charitable Endowments, upon the 
following grounds. In the first place, because the Roman Law 
undoubtedly permits the arbitrary creation of such Institutions 
by the exercise of private Will, and secondly, because such 
Institutions are altogether of a praiseworthy and non-dangerous 
character; indeed, this freeWill-power is claimed not merely for 
Institutions for the Poor, but also with respect to all those Insti- 
tutions devoted to intellectual improvement (r). The Roman 
Written Law in regard to this matter is not decisive, partly 
because it has remained unglossed (</), and partly because it 
only deals with Endowments for the Church or for the Poor, 
and it presupposes the superintendence and approbation of the 



{b) L. 7 , j a quod euj . un. 0 , 4) 14 Si UNIVERSITAS AD UNÜM EEDIT, 
MAGIS ADMITTITUR, POSSE EUM ET CONVENIXE ET CONVENIX1 : CUM JUS 
OMNIUM IN UNUM EEC I DE JUT, ET STET NOMEN UNIVERSI TATIS.” Therefore 
in such a case the Juristical Person continues to exist and even preserves the 
name, yet the Property of the Corporation by no means now becomes the 
Private Property of the sole surviving Member ; the peculiarity (to which that 
text desires to draw attention) lies merely in this, that this individual Member 
can now appear in Judicial proceedings without any thing further, that is 
without needing any artificial representation by means of an actor or 
STKDICUS. 

(c) This opinion was specially advanced on the occasion of the law-suit 
concerning the Municipal Art School in Frankfort -on-the-Maine, by the sup- 
porters of that Institution. On the other hand, Mühlenbruch at the same 
time advocated the correct doctrine of the origin of Juristical Persons. More- 
over, this was only one element in the decision of that lawsuit; the other 
elements concern us just as little as its final result. 

(d) It is the unglossed, L. 46, C. de epis. (1, 3). 
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Church, whose relation to such Endowments has, however, 
assumed an entirely different aspect in the Modern Law (§ 88). 
The second ground for that free exercise of private Will-power 
finds its justification in the following consideration. The neces- 
sity of State sanction for the creation of every Juristical Person 
has, independent of all Political considerations, a perfect juris- 
tical basis. The individual Man clearly carries his claim to 
Jural Capacity in his corporeal appearance, far more generally 
indeed than was conceded by the Romans, whose innumerable 
Slaves constituted an important exception to the rule. By this 
appearance every one else knows that he has to respect the 
personal Rights of such a Being, and every Judge that he has 
to preserve those Rights for him. If, now, the natural Jural 
Capacity of the individual Man, were transferred by a fiction to 
an ideal Subject, it would completely lack that natural confirma- 
tion ; the Will of the Sovereign Power alone can supply this, 
because it creates artificial Subjects of Rights, and if the same 
authority were permitted to be exercised by the volition of 
private Will, the greatest uncertainty of Jural conditions would 
unquestionably result, quite irrespective of the great abuse which 
would be rendered possible by a dishonest exercise of such Will. 
To this purely juristical ground, however, have still to be added 
certain political and politico-economical grounds. The possible 
element of danger in Corporations is conceded ; but Endow- 
ments, in the extension just mentioned, are by no means uncon- 
ditionally beneficial and indispensable. Were a rich Endowment 
to be established for the propagation of politically dangerous, 
irreligious, or immoral doctrines or books, should the State 
tolerate it? ( e ) Indeed even the establishment of Institutions for 
the Poor ought not, under all circumstances, to be left to mere 
arbitrary volition. For example, if in a Town in which a system 



(e) In our own clay no one will say that such an Institution is impossible. 
There are rich people amongst the Holy-Simonists, and why should not one of 
them form the resolution of establishing a grand Institution for the promotion 
of their doctrines ? Perhaps it was never necessary to contend against such 
forces by means of Laws or the Judicial Office, but certainly the State should 
not lend its Power for the advancement of the same. 
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for providing for the Poor was well ordered and sufficiently 
endowed, a rich testator out of mistaken benevolence were to 
found an Endowment for the distribution of Alms, by which the 
beneficial results of the Public Charities would be either de- 
stroyed or injuriously weakened, the State would have no reason 
at least to give such an Endowment greater consistency by con- 
ferring upon it the Rights of a Juristical Person. Moreover, 
regard must be paid, even with respect to harmless Institutions, 
to the possible excessive accumulation of wealth in dead hands. 
To be sure the State may discover such an accumulation also in 
reference to existing and authorized Endowments, but a control 
over them would be rendered wholly impracticable if fresh ones 
/were permitted to be unconditionally established by the mere 
exercise of private Will. 

In like manner the dissolution of Juristical Persons once form- 
ally constituted is not capable of being determined by the 
arbitral}* volition of the existing Members alone, of whose exist- 
ence indeed the Juristical Person is independent (§ 86), but the 
sanction of the Sovereign Power is also necessary for that pur- 
pose. On the other hand they can be dissolved by the simple 
Will of the State, against the Will of the Members, if such a 
course becomes necessary for the security or welfare of the State. 
This may happen in regard to entire classes of Corporations, 
whose activity had taken a dangerous tendency, therefore by 
means of a legally established general Rule (§ 88) : but also, 
moreover, by a political Act, therefore, in a particular temporary 
case, apart from any permanent Rule (/). In regard to such 
Endowments as have the character of State Institutions (§ 88), 
their dissolution can take place according to a far greater degree 
of free discretion ; for instance, not merely because the existing 
Institution has been show f n, perhaps, to be dangerous or ob- 
noxious, but simply because the common aim may be capable of 
being more successfully attained in the form of a new Institution. 



(/) L. 21 quib. modis usufr. ( 7 , 4 ) “ Si USUFELCTUS CmTATI LEGETUR, 
et aratrum in earn inducatur, civitas esse des in it t ut passa est Carthago : 
IDEOQl’S QUASI MORTE DES IN IT HABERE USUFRUCTUM.” 
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From the Rule above established, that every Corporation is 
capable of being continued in the person of a single Member 
(note (3) ), many have inferred, although erroneously, that the 
Death of all the Members must necessarily extinguish the Cor- 
poration. Where, however, permanent objects of Public interest 
form the basis of a Corporation (§ 88), this proposition must be 
absolutely denied. If, for example, during an epidemic in a 
Town, all the Members of a Handicraft-Guild should die one 
after another, it would be quite incorrect to maintain that the 
Guild itself had become extinct, and its Property Heirless, or 
that it belonged to the State. 



The Rules here established concerning the origin and extinc- 
tion of individual Juristical Persons are certainly not exhaustive, 
but this incompleteness arises from the very nature of the 
subject. Everything which concerns mere details is dependent 
on the constitution and form of Government of particular indi- 
vidual States, and therefore lies beyond the limits of purely 
Private Law. 
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Section 90. 

yuristical Persons — Rights of. 

The Rights of Juristical Persons are of two kinds. Some arc 
of an essential character, so that anyhow* they only can be 
deemed Juristical Persons who possess a Capacity for such 
Rights. Others, of a more accidental and positive kind, consist 
of special Privileges (jcka singclarja) which are granted to 
many Juristical Persons: at times, indeed, to the Juristical 
Persons themselves, in consideration of the Rights appertaining 
to them (a), and at other times to the individual Members con- 
stituting the same ( 3 ). To collect these privileges here would 
afford but little instruction, since they can only be rightly under- 
stood in connection w ith the Law-Institutes, in relation to which 
they stand as exceptions. On the other hand, this is the only 
proper, and in fact the only possible, place for the exposition of 
the ordinär}- Rights. 

The notion of a Juristical Perspn (§ 85), as a juridical Subject 
capable of exercising a Right of Property, furnishes however the 
correct standpoint for these ordinary Rights. Rights of Property, 



(a) Amongst these are included the numerous privileges of the Fiscus, e. g. 
its implied and even privileged general right of Hypothecation ; also the placing 
of the Township with its Credits in the fourth class of a Bankrupt*» Creditors, 
so likewise the claim to a general Restitution, which the Roman Law con- 
cedes to a Township, but which the Modem Law extends much further. 

(b) Thus according to the Roman Law the individual members of several 
Public Corporations enjoy many Immunities, particularly the excusatio from 
Guardianship. L. 17, f 1; L. 41, f %dc excut. (17, 1); Frag. Vatic . { J24, 
j 233 — 237 ' L. 5, { 12 de J. immun. (50, 8); Ulpian, III. f 1, 6. Just as 
however in the later Empire caste-feeling largely developed itself, so likewise 
it happened in regard to these Corporations. Participation in them became 
a hereditary Right, but it involved at the same time also hereditär)* Obliga- 
tions, just in the same way as participation in the Municipal Curies. L. 4, 
C. 7 %. deprivil. Carp. (14, *), tit. C. Th . de pixtor. (14, 3). 

R. P 
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for instance, cannot, setting aside special Family relations and 
some other individual cases of a less important character, come 
into existence spontaneously, but can only be acquired by means 
of Acts (*•). But Acts presuppose a thinking and volitional 
Being, an individual Man, which is exactly what Juristical 
Persons, as mere Fictions, are not. Hence there appears here 
the innate antithesis of a Subject capable of Rights of Pro- 
perty which is nevertheless unable to fulfil the requisite con- 
ditions for their acquisition. A similar antithesis (although in a 
lesser degree) occurs also in the case of many Natural Persons, 
especially in regard to Minors and Lunatics, inasmuch as these 
have the widest Jural Capacity along with an absolute Incapacity 
of Action. Wherever then this antithesis appears it must be 
solved by means of Representation, as an artificial Institute. 
This is effected in the case of Natural Persons, who are wanting 
in the Capacity of Action, by means of Guardianship, and in that 
of Juristical Persons by their Constitution. 

When, however, the Natural Incapacity of Action of Juristical 
Persons is here asserted as the foundation of an indispensable 
artificial Substitute, this must be understood quite literally. 
Many have conceived the matter as if the joint Act of all the 
individual Members of a Corporation was in fact the Act of the 
Corporation itself, and that the intervention of a Substitute was 
merely necessary owing to the great difficulty of getting all the 
Members to agree upon a common Will and Act. In fact, 
however, it is not so : the Totality of the Members is rather 
wholly distinct from the Corporation itself (§ 86), and even when 
all the individual Members without exception act together, this 
is not to be regarded as if the Ideal Being, whom we call a 



(c) The NECKSSARii HEREDES acquire the Inheritance, therefore Property, 
ipso jure , without their own accord ; all other Inheritances are only acquired 
by the will of the Heir. In like manner Ownership may indeed be enlarged 
without the exertion of the Owner (by a so-called Accessio), but not created 
in the first instance. Similarly the regular acquisition, so important for trade, 
of Debt-claims, is only possible through the Will of the Creditor ; where they 
arise irrespective of the Will, as by suffering a violation of Right, there the 
acquisition is for the most part doubtful and involuntary. 
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Juristical Person, had acted (cf. §91 (?), § 93 W and (/t ) ). A 
Corporation may be likened to a Minor, whose guardianship is 
exercised, in the Universitas ordinata (§86), by an artificially 
constituted Authority, and in the inordinata by the existing 
Members. The Members are, therefore, as little identical with 
the Corporation itself, as a Guardian is with his Pupil. 

Accordingly the course of the following inquiry must be 
this: — To speak, in the first place, of the Rights themselves, and 
then of the Constitution of Juristical Persons. For the last pur- 
pose, however, a true point of view must here likewise be esta- 
blished. The Constitution, in so far as it concerns Juristical 
Persons as such, that is to say, as the Possessors of Private 
Rights (because it often has completely different, and, to some 
extent, more important objects), exclusively exists in order to 
render those Acts which arc indispensable for the interchange 
of Property possible by means of Representation, namely, those 
which relate to the Acquisition, the Preservation, and the Enjoy- 
ment of Property, or to some Change in its constituent parts. 

Inasmuch as the peculiar Rights of Property accessible to 
Juristical Persons must now be demonstrated, it only remains to 
allude to a still more important general proposition, which 
although it proceeds in truth from the very notion of a Juristical 
Person itself, is nevertheless none the less likely to be misunder- 
stood. All these Rights of Property appertain wholly and in- 
separably to the Juristical Person as a Unit, accordingly 
(where Corporations are spoken of) by no means separately to 
the individual Members composing the same. This proposition 
may be made abundantly clear to the comprehension by its 
application to individual forms of Jural Relations. 



p 2 
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Section 91. 

Juristical Persons — Rights of. 
(Continuation.) 

I. Ownership. — Juristical Persons can possess Ownership in 
things of all kinds (a). They might in fact, even according to 
the strict Ancient Law, acquire it by ceremonial acts, e.g. by 
means of Mancipation, supposing that they were represented 
therein by a Slave already standing in their Ownership (b). 
This Ownership appertained, like every other Right belonging 
to them, inseparably to the Juristical Person as a Unit, and 
the individual Members had no share in it (c). This was shown 
amongst the Romans in the following remarkable application 
amongst others. In the case of a Criminal inquiry, in accordance 
with a general rule, the Slaves of the Accused were not permitted 
to be examined as Witnesses against him (which in regard to 
Slaves was always conducted on the rack). If then a Citizen of 
a Township happened to be involved in a Criminal trial, the 
Slaves belonging to the Town might be produced against him 



(a) L. 1, $ 1 quod cuj. tin. (3, 4) “ Qumus autem pkrmissum kst cor- 
pus HABERE . . . PROPRIUM EST, AI) EXKMPLUM RkIPUUUCAK, HABERE 
res communes, arcam commit item* 9 (§ 88 (r)). 

(b) Taciti Annul. 11. 30 “ N eg ante reo, agnosckntes servos per 

TORMENTA INTERROGARI PLACU1T. ET, QUIA VKTKRK SCTO QUAKSTIO IN 
CAPUT DOMINI PROH1BKBATUR, CALUDUS ET NOVI JURIS REPERTOR TlBK- 
RIUS, mancipari singulos act or i publico JUHET: SCILICET UT IN LlBONUM, 
SALVO Sero, QUAKRERETUR.” Plinius, Epist . VII. l8 ** DeLIUKRAS MF.CUM, 
QUKMADMODUM PECUN 1A, QUAM MUNICIPIDUS NOSTRIS IN EPULUM OBTU- 
LJSTI, POST TE QUOQUE SALVA SIT . . . EQUIDEM NIHIL COMMOD1US 1N- 
VENIO, QUAM QUOD IPSE FECI. NAM PRO QU1NGENTIS MILLIBUS NUMUM 
. . . AGRUM EX MEIS LONGE PLURls actori public o tnancipavi” See . In both 
cases the actor public us is a Slave employed for the business, whose 
Ownership in the first case appertains to the Roman State, and in the second 
to a Township. 

(c) L. 6, } I de div. rerum ( 1 , 8). 
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as Witnesses, because he had not the slightest share or interest 
in them (d). 

If the Ownership related to Slaves these could like all other 
Slaves be Emancipated, and the Juristical Person thereupon 
acquired complete Rights of Patronage, notably, for instance, 
that of a Patron’s Succession. These propositions are indis- 
putable for the period of a developed science of Jurisprudence, 
as well in their application to Townships as to all other forms 
of Juristical Persons (*). But their history is less clear. From 
Trajan’s time a Lex vectibulici is cited, the object of which 
was to permit the Emancipation of their Slaves to Italian 
Towns, and a senatus consultum in Hadrian’s reign extended 
the same law to Provincial Towns (/). Marcus Aurelius finally 
allowed Colleges to Emancipate their Slaves, and to acquire 
Rights of Patronage (g). According to this statement it might 
be supposed that before Trajan’s time Juristical Persons were 
not able to confer Manumission. But Varro certainly alludes 
to Freedmen of the Roman State, of Municipalities, of Socie- 
tates, and of Temples (fana), as something quite common and 
generally recognized (h) t so that according to his language the 
invalidity of such Emancipations cannot possibly be admitted. 
These apparent contradictory testimonies are only to be recon- 
ciled in the following way. Emancipation by vindicta was a 
legis actio, which could only be accomplished personally, and 
not by means of a substitute (/). A Juristical Person was in- 
capable of accomplishing it, and therefore in earlier times the 
Freedmen belonging to such a Person could only acquire the 
factitious possession of Freedom, or, since the Lex jlnia, only 
the Latinitas. It is to this incomplete condition of Manumis- 



(</) L. l, { 7 de quaest. (48, 18). See also § 87 (r). 

(e) L. I, 2, 3 de manumission . quae serins (40, 3) ; L. un. de libertis univ . 
(38, 3) ; L. 10, {4 de in J. voc. ; L. 25, § 2 de adquir. vel om. her. (29, 2). 

(/) L. 3, C. de servis reipub . (7, 9) ; Bach, Trajanus % p. 152 ; Bach, Hist . 
Juris, p. 380, ed. 6. 

(g) L. I, 2 de manumission, quae serins (40, 3). 

I (A) Varro, De Lingua Lat. lib. 8, c. 41. See also § 88 &c. 

(0 L. 12 ipr. de Ä. (s* J. (50, 17) ; L. 3, C. de vindicta (7, 1). 
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Sion that the text of Varro must be understood to refer. The 
Laws of Trajan and his successors permitted Juristical Persons, 
contrary to the old Jus Civile, to confer full Freedom with 
Citizenship upon their Slaves ( k ). Moreover, as regards this 
Right of Patronage, the rule was confirmed that the individual 
Members of a Corporation could not participate in it. Thus, 
for example, the Freedmen of a Town were by no means obliged 
to pay the submissive reverence to individual Citizens, as to a 
Patron (/). 

The most important subject of this Ownership consists here, 
as everywhere, in Immoveable Property, as to which, however, 
the following distinction is recognized. The Immoveable Estate 
of a Corporation may be used either for the purposes of the 
Corporation, by Farming it out or by direct Administration ; or 
for the purposes of the individual Members (m) ; and lastly, a 
sort of mixed enjoyment of the Estate might also happen, when 



(*) L. 3, C. de sends nip. (7, 9) “ Si ita yuB secundum legem 
VECTIBULICI . . . Manumissus, civitatem Romanian cons ecu tu s es,” &c. ; 
L. 2 eod. This agreement of the passages cited is clearly stated in Bach’s 
Trajan us, p. 1 56. The Decree of the Municipal Senate aud the approval of 
the Praeses of the Province, would now be prescribed as a fixed procedure 
instead of the usually impracticable Vindicta. L. i, 2, C. de servis reip . 
( 7 . 9 )- 

(/) L. 10, $4 de in J. vac. (2, 4). 

(//*) Eichhorn, Deutsch Privatr . } 372. In German Towns the first is 
frequently called Kammereivermögen, and the second Bii rgervennogen . To 
this latter category belongs for example the Bürgerwald , i. e. a Forest in the 
Ownership of the Town, the timber of which is annually divided amongst the 
individual citizens. Likewise in Towns and Villages the Common Pasture 
Grounds. Lastly, also certain Rights other than Ownership. 1. e. the Bür~ 
gerjagd, which is used by all the individual citizens, whilst the Stadtjagd is 
farmed out for the benefit of the Municipal Treasury. Similar to our modem 
Bürgervermögen was the old Roman ACER Puulicus, which was also used by 
individuals. The user might also merely belong to particular classes of the 
corporate body, as, for example, that of the ACER Puuucus of the Romans 
was originally exclusively restricted to the Patricians, later on to the Opti- 
males. Upon what this Jural relation is really founded may often appear very 
doubtful, and especially in consequence of changes in the constitution. It 
was this doubt which principally gave rise to the bitter dispute which lasted 
for some years between the Horn Men and the Claw Men in the Swiss 
Cantons. 
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the individual Members contributed a tax (ordinarily very mode- 
rate), in consideration of their enjoyment, to the Corporate 
treasure chest. In the second of these cases (in regard to the 
exclusive enjoyment by individual Members) the Ownership 
certainly seems a Fiction, and is more a Protectorate Right 
(< Schutzrecht ) for the benefit of the individuals really entitled : it 
must nevertheless be regarded and treated juristically as Owner- 
ship (n). From all these cases, however, we must carefully dis- 
tinguish those in which the Right appertains to particular indi- 
viduals or to certain classes amongst the Members of the Cor- 
poration : for then there is simply Joint Ownership, and no 
longer the Ownership of the Corporation (0). 

II. Servitudes. 

It is in the nature of some Servitudes that the grounds exist 
whereby they are rendered inapplicable to Juristical Persons. 

Usufructus is completely applicable to them, because the 
acquisition of Ownership in the Fruits is its predominant feature. 
It lasts in their case as a rule* for a Hundred years, a period 
which is here intended to represent the longest possible dura- 
tion of life recognized in the case of Natural Persons (p). In 
exceptional cases, however, it ceases when the Juristical Person 
itself has perished (y). It might be completely acquired for such 
Persons, in accordance with the Ancient Law, by a Legacy 
(nevertheless only by a vindications legatum), that is to say, 
ipso jure, not by Mancipation, because this procedure does not 
generally prevail in regard to usufructus ; just as little by an 
in J ure cessio, because this is absolutely denied to every Slave 
(by whom alone it could be effected for a Juristical Person) (r). 

( n ) Kori, in loc . cit. pp. 17, 18. 

(0) Kori, in loc . cit. pp. 33 — 39, and p. 18 in the Note. 

\p) L. 56 de usufr. (7, 1) ; L. 8 de usu et usu/r. leg. (33, 2), and see 
note (r). 

(g) L. 21 quib. modis ususfr. (7, 4). See also § 89 (/). 

(r) Gaius, 11. § 96. No ususfructus Jure constitutus could therefore 
be granted to Juristical Persons, but only a Possessio ususfructus (comp, 
as to this proposition, L. 3 si ususfr. (7, 6) ). This also then unmistakeably 
explains L. 56 de usu/r. (7, 1) “An ususfructus nomine actio tnunicipibus 
DARI DEBEAT, QUAES1TUM EST. UNDE SEQUENS DUBITATIO ORITUR, QUOS- 
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In the newest Law Servitudes are generally created in a more 
natural way (by simple Contract), and for this reason the form of 
acquisition no longer presents any difficulty. 

Usus is not applicable to them, because it consists only in an 
actual, personal use by the individual entitled, which is incon- 
ceivable in regard to a Juristical Person. 

Praedial Servitudes of every kind they can have, because these 
serve merely to widen their Ownership of Landed Property. 
They could at all times acquire the same by a Legacy ; never 
by means of in jure oessio (note (/•)): on the other hand, most 
certainly by Mancipation to their Slaves, supposing that the 
Servitude was a Rural and not an Urban one (s). In the Modem 
Law this difficulty in regard to the form of acquisition has also 
disappeared. 

III. Possession. 

As regards Possession its applicability to Juristical Persons 
was doubted by reason of its wholly factitious character, which 
does not appear as capable, as Jural Relations properly so called, 
of being united with a mere Fiction , which the Juristical Person 
certainly is. For this reason many assume that Possession is 
here only exceptionally possible by means of Slaves, and indeed 
only with respect to things appertaining to the Peculium. Others 
deny even this, because the Juristical Person has no Possession 
in the Slave himself, and therefore cannot acquire Possession 
through him (/). When Jurisprudence had advanced to a higher 

quk tuendi es sent in ko usufructu Municipks ? Et flacuit centum 
ANNIS TUEN DOS ESSE MUNICIFES, QUIA IS FINIS VITAE LONGAKVt HOMINIS 
est.” Certainly similar expressions are found in L. 8 de usu et usttfr . leg* 
(33, 2), which speaks of a Legacy ; probably however a damnations lk- 
oatum was there intended, which would always again lead to the same incom- 
plete result. 

(j) Gains, 11. § 29; Ulpian, xix. § 1. An unmistakcable allusion to this 
distinction is contained in L. 12 de sent. (8, 1) “Non dubito quin f undo 
Municipium per servum rkcte skrvitus ADQUIRATUR.” For instance the 
Slave might acquire for the fundus a Way or a Water-course by means of 
Mancipation, which was not permitted for the acquisition of a Servitude for 
a Building. 

(t) L. 1, f 22 de adqu. vet am . pass. (41, 2) “ Municifks per se Nihil 
possiDERE possunt, quia universi (at. uni) eonsentire non pvssunt The 
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state of development, it was decided that Towns and all other 
Juristical Persons were competent to acquire Possession by their 
Slaves as well as by free Agents ( u ). 

Nevertheless it is not improbable, that the doubt above re- 
ferred to was from the beginning only raised in theoretical 
inquiries, but was never acted upon in practice. The reason for 
this supposition is, that otherwise the acquisition of any single 
Right of Property for Juristical Persons, according to the strict 
Ancient Law, would remain completely inexplicable. They 
could certainly acquire through their Slaves, but how could they 
ever obtain Ownership over the Slaves in the first instance ? 
There was obviously no other way for this except Usucaption ; 
but if without it the beginning of a Property-right was impossible, 
in practice the Capacity for Possession must also have been always 
recognised in Juristical Persons, because without Possession no 
Usucaption is possible. 

The acquisition of Possession by Juristical Persons w r as thus 
brought about in the following way. They could always acquire 
Rights generally, because the Juristical acts of their representa- 
tives were reckoned as their own acts : therein in fact consists 
their very essence. It was in regard to Possession that the diili- 
culty was experienced, because by reason of its purely factitious 
character it seems incapable of being united with such a Fiction. 
This difficulty was overcome by permitting the general Repre- 
sentative or Head of the Juristical Person to appear also in place 
of the latter in possessory acquisitions. It was therefore neces- 
sary that everything should exist in the physical person of the 
Head that was required to exist, in regard to ordinary Possessory 
acquisitions, in the person of the Possessor ; he must himself 

last words do not mean, although it may be difficult to bring all together for 
this purpose, that is yet not actually the same thing as being impossible ; but 
even when individual Members did accord their consent, it was not the Cor- 
poration itself, as an ideal Unit (Univeru), which willed, therefore the wholly 
indispensable animus possidkndi was not found in the Person of the true 
Possessor (# 90, } 93 (b), (h)). Comp, also Gaius, 11. § 89, 90. 

(«) L. 2 de adqu . vel am. poss. (41, 2); L. 7, { 3 ad ex hib. (10, 4). Comp. 
Sayigny, Recht des Besitzes , § 21 (at the beginning), } 26, pp. 354, 358, 367, 
of the 6th edition. 
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have a consciousness of Possession, and the prehension must 
take place either through him, or through one of his delegates 
(amongst the Romans through a Slave). Hence, therefore, there 
still remains the deviation from the otherwise prevailing rule 
relating to Possessory acquisitions, that the Possessor himself 
(here the Juristical Person as such) can possess without a personal 
consciousness of Possession. The difficulty, as well as it solu- 
tion, is therefore precisely the same as when a Child is said to 
acquire possession by his Tutor, or a Madman by his Curator ( y ). 



( v ) Against this doctrine, already substantially advanced in my work on 
Possession, Wamkoenig has raised objection, Archiv , xx. pp. 412 — 420, inas- 
much as he asserts that Juristical, just as Physical Persons, could only acquire 
Possession consciously. He lias obviously not comprehended clearly the 
quality of a Juristical Person, and that he shares entirely in this matter the 
misconception of so many other writers is plain from the passsge at p. 420: — 
“ The principle that the resolution of the majority constitutes the will of Ihe 
Corporation itself , is a settled principle.” Prom this standpoint it would 
indeed remain incomprehensible how the Romans could experience more 
difficulty as regards the acquisition of Possession by Juristical Persons, than 
in the case of Physical Persons, or than as regards the acquisition of other 
Rights. 
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Section 92. 

juristical Persons — Rights of. 
(Continuation.) 

IV. — Obligations. 

By the Contracts of their regularly constituted Representa- 
tives Juristical Persons can acquire Credits and be burdened 
with Debts. In the Ancient Roman Law the formal distinc- 
tion occurs, that a Juristical Person could acquire Credits ipso 
jure by the Stipulations of his Slaves, therefore by direct 
Actions (a) ; but by the Contracts of his free Agents only by 
means of a utilis actio ( b ). This restrictive distinction dis- 
appeared in the most recent Law. On the other hand, the 
restriction, not based upon mere form, is maintained, that 
regularly contracted Debts which depend upon a delivery of 
something, as a Loan, only so far bind the Juristical Person as 
the thing delivered may have been actually applied for his 
benefit (f). The less frequent and important Obligations, which 
also arise irrespective of the Will or Act, are incurred in the 
case of Juristical Persons precisely in the same way as in that of 
Natural Persons (</). 

The greatest difference of opinion prevails, however, in regard 
to Obligations arising from Delicts, in so far as a Juristical Per- 
son becomes a Debtor thereby : for his Credits arising from 
Delicts are neither doubtful nor can be distinguished from those 
of Natural Persons. Since, however, this question is inseparably 
connected with the wholly similar question relating to the per- 



(a) L. 11, § I de usuris (22, 1). 

(b) L. 5, } 7, 9 de pecunia constil. (13, 5). 

(c) L. 27 de reb . cred. (12, 1). 

(d) Thus for example familiae herciscundae, FINIUM REGUNDORUM, aquae 
pluviae actio. L. 9 quod cuj . un. (3, 4). In like maimer, however, also, 
according to Roman Law, the Noxal Actions, when the Slave of a Juristical 
Person committed an Offence. 
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sonal Offences of the Juristical Person, it must also be treated 
in connection with the latter (§ 94). 

Moreover, in regard to Obligations, the general principle laid 
down in § 90 receives a further confirmation. The Credits and 
Debts of Juristical Persons concern them solely as an artificial 
Whole ; the individual Members are not at all affected by 
them (( t ). It is, however, quite in harmony with this principle, 
that Corporations can compel their own Members to contribute 
towards the payment of the Corporate Debts ; such a Claim is 
based upon the intimate relation existing between the Corpora- 
tion and its Members, and is completely independent of the 
Debt-relation contracted outside of it. 

V. — Right of Suing. 

The Jural Capacity of Juristical Persons would have a very 
imperfect result if the Capacity of appearing as a Plaintiff or 
Defendant in a Judicial Proceeding were not conferred upon 
them. This Capacity is therefore also declared as a general 
proposition ( f ). The enforcement of it may be effected by the 
Juristical Person appointing an actor for the individual case, 
who can then exercise the ordinary Rights of a Procurator. It 
may, nevertheless, also be enforced by the permanent appoint- 
ment of such a Representative for all legal disputes in which the 
J uristical Person may be concerned, who then bears the name of 
Syndicus; this was the form ordinarily employed by Muni- 
cipal Communities in the Modern Roman Law(^). Nor was 
such a Representation merely permitted in Actions properly so 
called, but also in all other transactions directed to the prosecu- 
tion of Rights, as Cautiones, oteris novi nuntiatio, and the 
like (A). Such a Representative is therefore not to be regarded 
as a Procurator nominated by the Members severally, conse- 
quently by many persons, but as the Procurator of a single indi- 
te L. 7, § 1 quod cty. un . (3, 4) “ Si quid Univkrsitati dkbktur, 

SINGULIS NON DEBETUR: NEC, QUOD DEBET UNIVERSITAS, SINGUIJ DEBENT.'* 
(/) L. 7 pr . quod cuj . un. (3, 4). 

(V) L. 1, § i ; L. 6, } I, 3 ; L. 3 quod cuj. un. (3, 4). 

(A) L. 10 qiiod cuj. un. (3, 4). 
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vicinal, of the Juristical Person as a Unit (1). If all the 
Members of a Corporation except one perished at the same 
moment, the survivor could directly undertake the conduct of 
Judicial Proceedings, not indeed in his own name, but simply as 
the Representative of the Corporation (k). Moreover, every one 
who wished to do so, could undertake the representation of a 
Juristical Person (just in the same way as of a Natural Person) 
as a defensor (/). 

If a Juristical Person were condemned in an Action, the 
execution of the decree was effected by the same means as 
against a Natural Person : by a missio in possessionem, Insol- 
vency, the Sale of the Property of, and the realization of Credits 
due to, such Person (m). 

A special difficulty arises when a Juristical Person has to take 
an Oath in his own lawsuit, because the Oath, properly speak- 
ing, is estimated not on the juristical, but on the human per- 
sonality of the Party (the conscientiousness of the individual 
Man). The Roman Law docs not mention this case of Judicial 
Oath ; but in the exactly analogous case of an Oath imposed 
by a Testament, it provides that when the Oath is imposed upon 
a Municipal Community (therefore upon a Corporation with a 
developed Constitution), it may be taken by those who conduct 
its affairs (/*). Modern practitioners assume that the Oath must 
always be taken by the agreeing Members of the Corporation ; 



(*) L. 2 quod cuj. un. (3, 4). 

(k) L. 7, { 2 quod cuj . un. (3, 4). See also § 89 b. 

(/) L. I, § 3 quod cuj. un. (3, 4). 

(m) L. 7, { 2 ; L. 8 quod cuj. un. (3, 4). 

(») L. 97 de condit . (35, 1) “ Municipibus, si jurassent, legatum kst: 

HAEC CONDITIO NON EST 1 MPOSSIBJUS. PAULUS I QUEMAOMODUM ERGO 
PARERI POTEST? PER EOS 1 TAQUE JURAHANT, PER QUOS MLNICTPII RES 
ckruntur.” Quite in the same sense says L. 14 ad munietp. (50, 1) “ Mu- 
NiciPES jntelliguntur scire, QUOD sciant hi, qujbus summa Reipuu- 
licar coMMissA EST.” The Public Peace of 1521, vn. 9, ordained, that the 
Purgation by Oath of a spiritual or temporal Commune must be performed by 
two-thirds of the Commune Council ; this is substantially the Roman pro- 
vision, only perhaps somewhat more fully developed. 
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but the opinions of Writers and the provisions of Modem 
Written Laws vary as regards the number of such Members, and 
the mode of their selection (0). 



(a) Linde, Archtv für civil Praxis , vol. 10, pp. 18—36. He himself 
assumes that properly speaking (disregarding the distinct contrary practice) 
all the members of the Corporation must be sworn, or at least those who 
have voted for the oath ; this opinion is connected with very widely diffused 
views concerning the constitution of Juristical Persons, as to which mors will 
be said below. 
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Section 93. 

Juristical Persons — Rights of. 

(Continuation.) 

VI. — Succession. 

The Institutes of Succession were recognised much later in 
favour of Juristical Persons than those of the remaining Rights 
of Property, and this distinction was founded on the general 
character of the Law of Succession itself, as compared with the 
quality of Juristical Persons. Foir every Possessor of Property 
the Rules according to which he will be succeeded by an Heir 
are in the highest degree important and essential, because con- 
sideration for a future Heir is the only abiding incentive for the 
accumulation of wealth ; Juristical Persons, however, have no 
Heirs, because they never die. Conversely, an acquisition by 
the Inheritance of another's Property, except in the case of the 
nearest Kindred (who, however, have no existence in regard to 
Juristical Persons), is something so accidental and incalculable, 
that an absolute need for such a provision can scarcely be said 
to be necessary for the free and multifarious dealing in Property, 
nor can a gap be asserted to exist in regard to this matter, 
although no rules for acquisitions of this sort arc any where 
met with. Since then Juristical Persons generally are only 
destined to enter into the ordinary every day transactions re- 
lating to Property, similar to Natural Persons (§ 85), it becomes 
quite explainable how it was that Rights in general were 
for so long a period conceded to them before it was ever 
thought of conferring upon them the Capacity of Succession. 
Certainly as regards the most important case (the Testamentary 
Appointment of an Heir), a formal impediment is chiefly relied 
upon ; but this impediment did not exist with respect to other 
cases (Legacies), and even with regard to the former it was set 
aside by a positive Ordinance, when a sufficiently important 
practical necessity for doing so could be shown. 
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The several Law Institutes appertaining hereto must now be 
more particularly explained. 

A. — Intestate Succession. 

The most important legal foundation for such a Right, viz. 
Kinship, is not conceivable for Juristical Persons. So the Right 
of Patronage, according to the Rules of the Civil Law, could not 
be conceded to Juristical Persons upon purely formal grounds; 
but as soon as it was made available to them by a wholly positive 
exception to those Rules, the Patronistic Right of Intestate- 
Succession was also speedily recognised as the natural conse- 
quence of Patronage itself : this Right was at first restricted to 
Towns, and then extended to all other Juristical Persons (§ 91 (<•)). 
Moreover various kinds of Corporations obtained the special 
privilege of being permitted to succeed to their own Members, 
but only in default of all other Heirs, therefore only in the 
case in which, but for this privilege, the Fiscus would have done 
so ( a ). 

B. — Testamentary Hereditas. 

This was impossible even for Municipal Communities, all the 
more therefore for other Juristical Persons. The reason for this 
impossibility is declared by Ulpian to be, that the acquisition of 
an Inheritance can only be effected by the exercise of a personal 
Will and Act on the part of the Heir, which cannot happen in 
the case of a Juristical Person, who exists not as a Human Being 
at all, but simply as a Juristical Fiction ( b ). 



(a) Dirksen, p. 99. 

(b) Plinius, Epist. v. 7 “Nkc heredem institui nec prakciperk posse 
rempublicam constat.” But especially Ulpian, xxu. { 5 “Nkc muni- 

CI PI A, NEC MUN1C1PES HKRKDKS INSTITUI POSMNT : QCONIAM INCER1T M 
CORPUS EST, UT NKQUE CERNERE UN1VERSI, NKQUE PRO HKRKDE GKRKRE 
POSSINT, UT HERKDES FIANT.” As regards the words NEC MUNICIPIA NEC 
MUNiciPES, see above, $ 87 (*:). The succeeding words are to be understood 
thus: In order that a Township might acquire an hereditas, either repre- 
sentation or a personal act is necessary ; but representation in regard to the 
acquisition of an hereditas is not usually permitted, not even by means of 
a Tutor (L. 65, § 3 ad Sc, Tret, (36, 1) ; L. 5, C. de J. delib . (6, 30) ) ; while 
a personal act is impossible for a Town, because it has generally only a feigned 
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A Senatus-Consultum permitted Towns, as an exceptional 
case, to be instituted Heirs by their Freedmcn, and also to 
acquire this herkditas (without reference to the consideration 
just mentioned) (c). This was only a natural development of the 
Intestate Succession permitted in such cases, which would have 
remained altogether illogical without the permission of being 
instituted Heirs. The Kmpcror Leo Hrst permitted (in the year 
469) Municipal Communities quite generally to be instituted 
Heirs (</). 

Other Corporations (Collegia corpora) were similarly 
incapable as a rule of being instituted Heirs, and only some of 
their number obtained this Right as a special privilege (✓). A 
general statutory qualification was nowhere conceded to them. 
On the other hand, it must be admitted for the same reason 
as applied to Towns, that such Institutions might be instituted 
heirs by their Freedmcn, as soon as they had acquired the Right 
of Intestate Succession to their Property. When therefore cases 
are mentioned in the Digest of Towns, as well as other Corpora- 
tions, being validly instituted as Heirs, although the Succession 
was burdened at the same time with Legacies or Fidei-commis- 
sarian Restitutions, in all such cases the existence of Testaments 



or ideal existence, therefore not the natural capacity of acting of a Man 
(OConiam inckktum corpus kst), so that the acts essential for the acqui- 
sition of an HERKDITAS (CKRNKKK or OKRERE) cannot be performed by it as 
such an ideal Unity (Univkrsi). (As regards this explanation of Umvkksi, 
comp. § 90, § 91 (/) and post t note (/1)). It is generally understood that the 
IN CERT cm CORPUS refers to an INCKRTA persona, and the nkock . . . 
univkrsi . . . Posse NT to the impossibility of bringing all the Citizens 
together for such a purpose. But this explanation must be rejected upon the 
following grounds. In the first place, Ulpian would then treat two grounds 
as identical, which yet in point of fact were totally distinct ; in the second 
place, it is not correct to regard Coqiorations as inckrtak personae (see 
also note (q ) ). Thirdly, the impossibility of collecting all the Citizens together 
for such an act, in the case of a Town of ordinary circumference, has really no 
existence, and in the case of Succession of the kind indicated, they might all 
well appear, without even a solitary individual being absent. 

(c) Ulpian, xxn. { 5 ; L. un. § 1 de libertis univers . (38, 3). 

(d) L. 12, C. de her. inst. (6, 24). 

(«?) L. 8, C. de iter . tust. (6, 24). 

k. y 
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on the part of the Frecdmen of such Corporations is always to 
be pre-supposed (f). 

The Rule was precisely the same in regard to the Gods, for 
although they were generally incapable of a Right of Succession, 
this Right was here and there conferred upon them as a special 
privilege (g). In later times a statutory concession in their favor 
became wholly impossible, because in consequence of the pre- 
valence of Christianity the ancient Gods were themselves swept 
away. 



C. — Bonorum Possessio. 

The same difficulty of acquisition was here experienced as in 
regard to hekeditas : but it was here more easily overcome, 
because bonorum possessio could generally also be acquired by 
means of Middlemen, for example, by a Guardian without the 
personal co-operation of the Ward (//). Moreover several texts 
expressly declare, that Towns and all other Corporations 
were quite capable of acquiring a bonorum possessio (/). 
Hence one might be induced to admit, that the entire Incapacity 
of Juristical Persons to be instituted Heirs was practically 
removed by the introduction of bonorum possessio, because 
the instituted Corporation was now only required to apprehend 
the bonorum possessio ; Ulpian's reason against the institution 



(/) To this categoiy belong C- 66, $7 de leg. 2 (31 tin.); L. 6, $ 4 ; L. I, 
} 15 ad Sc. Treb. (36, 1). The last of these texts contains again a remarkable 
confirmation of the Rule that the Rights of Corporations have absolutely no 
concern with their individual Members ; it is said therein that a Corporation 
instituted Heir may be validly bound to restore the Succession as a F idki- 
COMMissuM to one of its Members. 

(g) (Jlpian, xxii. { 6. 

(A) This distinction between her edit as and bonorum possessio is sharply 
denoted in L. 65, $ 3 ad Sc. Treb. (36, 1). But that at first the same hesi- 
tation was felt in this matter as in regard to the herkditas, is expressly stated 
in L. un. § 1 de libertis univers . (38, 3). “ Movkt enim, quol> conskntirk 
non possu nt.” As regards the signification of these words, compare the 
entirely analogous passage in {91 (/) and } 93 (b), in which we only find 
41 universi . . . non possunt,” but quite in the same sense as here without 
universe Comp, above, § 90. 

(/) L. 3, ( 4 de bon. poss. (37, I). 
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of Towns as Heirs (note (£)) seems to favour this view. Neverthe- 
less it must be absolutely rejected, for he says quite distinctly : 
NEC MUNICIPIA, NEC MUNICIPES HEREDES INSTITUI POSSUNT. 
This unqualified language is irrcconcileablc with the assertion of 
an Institution as Heir by means of bonorum possessio, espe- 
cially as Ulpian himself immediately adds the exception of 
Testamentary Bequests on the part of their Freedmcn, and the 
possible evasion of the prohibition by Fideicommissa, without 
mentioning bonorum possessio, a silence which could not have 
been possible here if the latter device had been anyhow capable 
of avoiding the prohibition. Moreover, the abolition of the pro- 
hibition by the Emperor Leo would have been otherwise prac- 
tically superfluous. In reality, therefore, Ulpian merely in- 
tended to state the reason which originally must alone have 
impeded that form of institution of Heirship, without meaning 
thereby to assert positively that this reason was the only one. 
Accordingly those texts, which permitted bonorum possessio 
to Corporations (note (/)), are only to be understood, in the 
sense of their authors, under the supposition of a generally 
established Right of Inheritance, therefore under the supposition 
of a Statutory or Testamentary Succession to the Property of a 
Freedman of such Corporations. By this explanation those 
apparently contradictory texts will be brought into complete 
harmony, and a further justification will be found in the fact 
that one of the texts cited expressly connects the permitted 
bonorum possessio of Corporations with the Bequest of a 
Freedman ( k ). Moreover, since the Ordinance of the Emperor 
Leo (note (< d ) ), there can no longer be any question of this 
restriction in regard to Townships. 

D. — Legacies (including single fideicommissa). 

For a long period these could not be bequeathed to a Juris- 
tical Person, although no absolute impediment stood in the way 
here, as regards the form of acquisition. At a later period Towns 



(£) L. un. } 1 de libertis univ, (38, 3}. 
Q 2 
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were declared competent to acquire Legacies (/), and then also 
Colleges and Temples (m). A special Rescript also permitted 
this acquisition to Villages (»). This Capacity may now there- 
fore be assigned generally to all Juristical Persons. The 
language of the texts cited, and particularly of those of Ulpian (/), 
is so general that the earlier incapacity must be referred to all 
kinds of Legacies, and ought not perhaps to be limited to the 
vindications legatum. Certainly valid Legacies to the 
Roman People appear early enough, except that their validity is 
not to be explained by the fact of the form per damnationem 
being selected in such cases (since the same might have been 
employed to validate other Legacies also), but because the 
Aerarium generally in its acquisitions was regulated by more 
administrative considerations, than bound by the restrictive 
Rules of the strict Civil Law. In like manner, and for the same 
reason, was it held valid when the Roman People was instituted 
Heir by Kings, as often happened (o). 



(/) At first by Nerva, and then more fully by Hadrian. Ulpian, xxiv. 2, 
§8; L. it;, 122 pr. de leg. i (30, 1). Gaius gives an application of this 
Capacity, 11. § 195. Cf. also further L. 32, $ 2 de leg. I ; L. 77, } 3 de leg. 2 ; 
L. 5 pr. de leg . 3 ; L. 6 ; L. 21, } 3 ; L. 24 de ann. leg. (33, 1) ; L. 20, } I de 
alim. (34, 1); L. 6, { 2 de aura (34, 2) ; L. 8 de usu leg. (33, 2); L. 2 de 
reb . dub. (34, 5). Pliny certainly says NEC praecipe re posse KEMPUJtMCAM 
constat (note (£), and he lived after Nerva. The simplest construction is 
to accept his text literally as referring to a praeeeptionis TEG AT CM, which 
unquestionably could not be given at that time to a Town, inasmuch as it was 
inseparably connected with the HKRKDts INSTITUTE, which was denied to it. 
Dirkscn (p. 134) rejects this explanation (without grounds), and explains 
Pliny’s text as arising from the insuthciency of Nerva \s Ordinance. 

(m) L. 20 de reb. dub. (34, 5). A Scnatus-consultum under Marcus, with 
reference to all authorized Colleges. An application to the Dkcckionks of 
a particular Town, L. 23 de ann. leg. (33, 1). To the College of a Temple, 
L. 38, $ 6 de leg . 3. In like mauner also a Legacy to the Temple itself was 
permitted. L. 20, { I de ann. leg. (33, 1) ; L. 38, } 2 de auro (34, 2). 

(n) L. 73, } 1 de leg. 1 (30 un.) % a Rescript by Marcus. 

(o) Dirksen (p. 135) assumes that Legacies per damnationem to Towns 
were at all times recognised as valid, and he thereupon explains the validity 
of many Legacies to the Roman State. Nevertheless in regard to the institu- 
tion of the Roman State as Heir by different Kings, he also assumes that 
these instances were independent of the Rules of the Jus Civile, and were 
effected in accordance with the jus gentium. In niy opinion the validity of 
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E. — Fideicommissa. 

A special Senatus-consultum permitted Towns to acquire 
Inheritances by means of a Fidcicommissarian Restitution (p). 
Valid fideicommissa for the benefit of the College of Pontiffs 
have already been mentioned (§ 88 ( a ) and 88 (Jb ) ). 

All these restrictions on the Capacity of Juristical Persons to 
inherit Property have been deduced by many Modern writers 
from the principle, according to which, before Justinian’s time, 
every incerta persona was incapable of acquiring an Inherit- 
ance or a Legacy : but this derivation cannot be accepted as 
correct. Incerta means such a Person, whom the Testator by 
no means conceives as a distinct individual, but only designates 
by some general quality, which may appertain to the most 
distinct individuals (q). This notion is altogether unsuitable to 
a Juristical Person, whom the Testator knows and recognises in 
a distinct individuality, without leaving anything to chance. It 
might be otherwise if, for instance, a Legacy were bequeathed 
to those Citizens collectively who might happen to belong to a 
certain Town at the time of the Testator’s death : the Legatees 
in such a case would be incertae personae, because the 
Testator cannot know who will be Citizens of that Town at his 
death. But precisely such a case would not readily occur ; hence 
if Municipes were named in the Testament as Legatees, that 
meant the same thing as the Municipium (§ 87 (/>)) ; in like 
manner if a Legacy were bequeathed to the Cives of a Town, it 
was interpreted in favor of the Civitas (r). An expression of 
Ulpian has given rise to the opinion here controverted, which 



these Testamentary-institutions as Heir, like the Legacies above mentioned, 
are explainable irrespectively of the Citizenship or Foreign character of the 
Testator, and simply upon the wholly peculiar condition of the populus 
(§ * 01 ). 

( P ) Ulpian, xxii. } 5 ; L. uti. § 1 delibertis univ . (38, 3) ; L. 26, 27 pr.ad 
Sc. Treb. (36, 1). 

(q) Thus, for example, when two persons were named as Heirs or Legatees, 
upon whichever of them the Consular choice should first fall after the writing 
of the Testament, § 25 J de legatis (2, 20). 

(r) L. 2 de rebus dub . (34, 5). 
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in fact, however, has quite a different meaning, and ought not to 
be understood as referring to an Incerta persona (note (£) ). 



The rules hitherto stated concerning the Capacity for Inherit- 
ance relate to those Juristical Persons who were known as such 
to the Ancient Law. As soon, however, as Christianity became 
predominant, entirely new principles were introduced for Church 
Institutions in the widest sense (pia corpora). The Right of 
Succession and Legacies could now be bequeathed to all of them 
in the freest possible manner. Indeed this newly established 
freedom of Testamentary disposition was not simply restricted to 
genuine Juristical Persons, but might be validly exercised in 
favor of all Institutions which were devoted to pious and 
benevolent purposes, without being in any way obstructed by 
what was still the prevailing restriction of incertae personae. 
If, for example, any one settled a Legacy in favor of the Poor of 
his Town, it passed to the Poor who were actually existing at 
the time of his death : these persons certainly did not form a 
Corporation, and they were really incertae personae, neverthe- 
less the Legacy was recognised as valid even long before 
Justinian’s new enactment regarding incertae personae (j). 
The Canon Law has not only confirmed these favorable enact- 
ments of the Christian Emperors, but has even extended them 
in many ways, inasmuch as it has relieved Testaments of this 
description of many otherwise prevailing Statutory limitations, 
and has thereby greatly facilitated their execution (/). Modem 
Systems of Legislation have not unfrequcntly farther restricted 
acquisitions by dead hands ; but these restrictions have sprung 
out of political and politico-economical reasons, and have never 
become incorporated as constituent parts of the Common Law. 



(s) L. I, 26, C. de SS. eccle . (1, 2) ; L. 24, 49, C. de epis . (1, 3). 

(/) G. L. Böhmer, Princip . J. Canon , § 615; Eichhorn, Kirchenrecht , 
vol. 2, p. 765. 
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Section 94. 

Juristical Persons — Rights of. 
(Continuation.) 

VII.— Criminal Law and Obligations arising out of 
Delicts. 

The question whether Juristical Persons can commit Offences 
and suffer Punishments has always been a very disputed one. 

Many have answered it negatively (a), upon the ground that a 
Juristical Person has only an artificial existence by the privilege 
of the Supreme Power, which is only conferred, however, for 
specified purposes. When an Offence is therefore committed by 
a Juristical Person, the latter is for the time being not regarded 
as such, and therefore also cannot be subjected to Punishment 
in that capacity. 

Others answer the question affirmatively, because they proceed 
upon an absolute Capacity for Rights and of Will, which is not 
restricted by any positive exception in regard to this particular 
case. It is certain of course that many Offences and Punishments 
must remain excluded, because no one surely would deliberately 
charge a Town with Adultery, or a Hospital with Bigamy : in 
like manner the punishment of Banishment in regard to a Village 
Commune, or that of Incarceration in regard to a Church or a 
Poor-House, would present an insurmountable difficulty. Capital 
Punishment offers less difficulty, inasmuch as it could be enforced 
here in the form of an extinction of the Juristical Person. It 
has however been justly observed, that such exceptions to the 
possible application of a Rule do not exclude its application 
generally. 

It has been rightly objected against the ground urged in support 
of the first-mentioned opinion, that it proves too much. For if 



(a) To this category belong amongst Modem Writers, Zachariac, I. c. p. 88 ; 
Haubold, i. c. C. 4, \ 15; Feuerbach, Criminalncht , } 28, ed. 12. 
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a Foreigner were admitted into a State upon a promise of sub- 
missive obedience to the Laws, on every breach of that promise 
he would violate the conditions of his admission, nevertheless he 
would neither lose his Personality in consequence, nor, at all 
events, his liability to Punishment. It might indeed be inferred 
from that ground, if strictly applied, that a Juristical Person 
could not ordinarily be prosecuted, because every proceeding of 
this kind pre-supposes a violation of a Right by the accused 
with reference to which, however (according to those who adopt 
this opinion), the existing privileges of a Juristical Person could 
not be regulated. Nevertheless this opinion is the true one, and 
even the ground just disputed merely mixes up a false element 
with the correct view. The correctness of this opinion is proved 
by a comparison of the nature of the Criminal Law with that of 
Juristical Persons. 

The Criminal Law has to do with the Natural Man, as a 
thinking, willing, sensible Being. The Juristical Person, how- 
ever, is nothing of this sort, but simply a Being having Property, 
and lies therefore completely outside the reach of the Criminal 
Law. Its real existence depends upon the representative Will 
of certain detenninate individuals, which is imputed to it, in 
consequence of a Fiction, as its own Will. Such a representation, 
however, without the exercise of a personal Will, can usually 
only be acknowledged in matters of Private, and not of Criminal 
Law. 

The liability of Juristical Persons to be sued does not surely 
stand in contradiction with the proposition that every Action 
pre-supposes the violation of a Right. For such an Action, 
founded on an invasion of Right, has a purely material character, 
and is in the most numerous and important applications quite 
independent of the intention. Actions appertaining to the Civil 
Law are only intended to maintain the true limits of individual 
Jural Relations, or to re-adjust them by agreement. Such an 
influence, however, is just as possible in regard to the Property 
of Juristical as of Natural Persons, indeed is indispensable 
wherever only Property is intended to be acknowledged. In 
like manner there is nothing inconsistent (as it has been well 
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observed) in admitting that although a Juristical Person cannot 
commit a Crime, it may nevertheless be injured by the commission 
of a Crime on the part of another : because the existence of 
Property, which a Juristical Person undoubtedly possesses, is 
certainly sufficient for this violability ; the power of thinking 
and willing on the part of the possessor are therefore altogether 
immaterial in such a case. Indeed even the possible injury to a 
Juristical Person offers no objection, because it only concerns 
the injured Personality, and not the injured Feelings. 

Everything which one regards as an Offence of a Juristical 
Person, is, in reality, always that of its Members or of its Repre- 
sentative, and, therefore, of individual Men or of Natural Persons; 
here it is also immaterial whether the Corporate Relationship 
may not have been the motive and object of the Offence. If, 
therefore, an Official of a Town steals money out of mistaken 
zeal in order to satisfy the exigencies of the Municipal Treasury, 
he is personally not on that account the less a Thief, 'lb 
impose then a punishment on the Juristical Person in such a 
case would be to violate a fundamental axiom of the Criminal 
Law, that the Offender and the Person punished should be 
identical. 

'Phc error of those who maintain the possibility of Crime on 
the part of Juristical Persons has a twofold source — the first 
source consists in the empty abstraction of an absolute Capacity 
of Will, which is attributed to such Persons without any ground 
whatever. Their assumed Capacity of Will prevails in fact only 
within the narrow limits prescribed by their conception, that is to 
say, only so far as is necessary in order to enable them to partici- 
pate in dealings relating to Property (§ 85) ; for that purpose the 
Capacity of Contracting, of Tradition, and the like are wholly in- 
dispensable, while that of committing Crimes is so little necessary 
that perhaps the entire course of dealings referred to would be- 
come far more fruitful if no Crimes whatever were committed. 
The erroneous admission of an absolute Capacity for Rights and 
of Will shows itself still more plainly from another point of view. 
If that theory were really true it would also operate in the crea- 
tion of Family Relations : a Corporation, for example, would be 
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able to obtain by Adoption Paternal Power over a Hospital. 
That this, however, could not occur results plainly enough from 
the circumstance that the Family Relation lies completely beyond 
the limits of the sphere for which alone the Fiction of Juristical 
Persons was devised. And herein also lies the true element 
which must be assigned as the basis of the opinion above 
rejected, but admitted by some writers as the correct opinion. 
The Juristical Person (say those writers) can for this reason 
commit no Crime, because in regard to the Activity requisite 
for that purpose, it can no longer be said to be a Juristical 
Person. That is true, not because this Activity is disallowed, 
but because it is foreign to the very notion and the exclusive 
character of the Juristical Person. 

The second source of that error lies in completely confound- 
ing the Juristical Person with its individual Members, a con- 
fusion which* the Roman Law most distinctly opposes in 
numerous applications (§ 86). The effect of this confusion 
upon that false opinion will become especially evident by 
bearing in mind that a Capacity for Crimes is certainly not 
imputed to all Juristical Persons. In fact it is only asserted in 
regard to Corporations, not in regard to Charitable Institutions, 
although this distinction is not usually expressed. It is certainly 
inconsistent to maintain such a distinction, because if Juristical 
Persons arc generally capable of committing Crimes, because 
they have a general Capacity of Will, then Churches or Asylums 
for Orphans must also be equally capable of doing so by 
means of their Representatives. This inconsistency, how- 
ever, may be explained by the fact, that the acts of the 
majority of the Citizens of a Town, or of every Head of an 
Institution, can easily be regarded as if it were the Town or 
Institution itself which had performed them; or in other 
words, it may be explained by confounding the individual 
Members with the Corporation, which has just been objected to. 

The following comparison may serve to make the truth of the 
above assertions still more palpable. Madmen and Minors have 
this similarity with Juristical Persons that they are Jurally 
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capable, but at the same time they are destitute of the Natural 
Capacity of Action, for which reason an artificial Will is pro- 
cured for them in the person of a Representative. The same 
ground exists in the one case, as in the other, for giving an 
unlimited extension to such a fictitious Will, and therefore for 
punishing a Pupil for the crime of his Guardian, if the latter 
commits it in his quality as Guardian, because forsooth he 
steals something or defrauds some body for the benefit of his 
Pupil. In such a case, to my knowledge, no one has ventured 
to assert the possibility of a vicarious Crime ; but the inconsis- 
tency of adopting a different treatment between Juristical Persons 
and Minors in such a matter is obvious. 
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Section 95. 

Juristical Persons — Rights of. 
(Continuation.) 

Hitherto the question has related to Crimes and their Penal 
consequences. Precisely the same may be said, however, of 
Obligations arising out of Delicts, which, on account of this 
innate affinity, were for the time passed over in the above general 
discussion concerning Obligations (§ 92). For every genuine 
Delict presupposes dolus or culpa, therefore Intention and 
Accountability, and consequently can just as little be admitted 
in regard to Juristical Persons as in the case of Minors and 
Madmen. The rule is otherwise in the contractual deal- 
ings of Juristical Persons, when the Dolus or Culpa of their 
substitutes comes into consideration, because this is a modifica- 
tion inseparable from the principal Obligation, in regard to which 
the intention of the Juristical Person is just as unimportant as 
that of a Physical Person, whose authorized Agent is guilty of 
Dolus or Culpa in a Contract. 

The inappropriateness of imputing Crimes and Delicts, 
together with their consequences, to Juristical Persons has now 
been pointed out ; but it must still be noted that, in regard to the 
Crimes and Delicts of their Representatives or of their Members, 
a two-fold retroaction upon them may occur, which may easily 
assume the appearance as if the Crimes or Delicts themselves 
were imputed to them. The recognition of such indirect effects 
will perhaps contribute more effectually to avoid the repetition 
of false assertions concerning this question. 

In the first place, in regard to such Corporations as are of a 
Political character (< t.g . Communities), something may happen 
which seems very similar to a Punishment, and has never- 
theless an essentially different character. Thus the case may 
be conceived of a Town being destroyed and ceasing to exist as 
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a Corporation, in consequence of its treachery to the enemy : or 
again of its only losing certain privileges or honorific titles. 
So it may also happen to a Regiment that it is deprived of its 
colors in a War, until it regains them again by a fresh distribution. 
But these are all Political acts, acts of the Supreme Power, 
not of a Judge : they are meant to create a great impression on 
the Guilty and on Foreigners, and the evil which they inflict will 
nearly always fall also on innocent individuals, which cannot hap- 
pen in the case of a genuine Punishment pronounced by a Judge. 
They have therefore rather an analogous nature to the abolition 
of a Corporation, which was at first sanctioned, but which sub- 
sequently shows itself generally noxious (§ 89) ; which may 
indeed happen although no actual Crime has been committed. 

Secondly, there often exists along with the obligatio ex 
delicto another completely different from it, the obligatio ex 
re, ex eo QUOD ad aljquem PKRVENIT, and this can just as 
indisputably bind a Juristical Person as a Minor. If, therefore, 
the Representatives of a Corporation practise fraud in the 
conduct of its affairs, they alone are responsible for the dolus ; 
if, however, the Corporate funds arc enriched by the fraud, this 
gain must be surrendered. The case is precisely the same in 
regard to Penal Processes, which are not properly speaking 
genuine Punishments, but, like the Costs of a Suit and 
Cautiones, arc essentially constituent parts of a system of 
Procedure. To these Processes a Juristical Person must sub- 
mit itself if it desires to participate generally in the benefits of 
the result of the process (a). 

Touching the question which has hitherto only been con- 
sidered with respect to the general notion of Juristical Persons, 
we must now also summarize the special provisions of the 
Positive Law. 

The Roman Law fully confirms the principles which have 
here been stated. One text declares quite positively that 
a Municipality cannot be sued by the doli actio, because, 
according to its very nature, it is incapable of dolus ; if, how- 



fa) Haubold, 1. c. p. 604. 
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ever, it is enriched by the fraud of its administrative Officials, it 
must surrender this gain ; but the doli actio itself lay against 
the individuals who committed the fraud, t\e., against the 
individual Dccurions (£). If anyone forcibly ejects the Possessor 
of a plot of land, and does so in the name of a Municipality, the 
Interdict de vi lies against the latter; supposing that it has 
acquired something in its possession in consequence of that 
act (c). More equivocal is the language of another text. If any 
one is compelled by threats to enter into a disadvantageous 
transaction he has an actio quod metus causa for the Restitu- 
tion of his earlier condition. Now Ulpian says (in the same 
Book of Commentaries on the Edict in which he asserts the 
Incapacity of a Corporation to commit dolus), that it makes no 
difference who employs the threat, an individual or a populus, 
curia, collegium, or corpus, and in confirmation of the 
statement he adduces the following example from his own 
practice. The Citizens of Capua had extorted from some one 
a written promise (Cautio Pollicitation is) : on this account 
either an Action or an Exception might have been given against 
the Town of Capua, according as it was demanded by the 
Person coerced (</). Here it is clear that the Corporation, as 
such, could have been sued, but this was owing to the fact that 
the Action mentioned proceeds not only against the party 
employing force, but also against every other Possessor, who is 
in the position of being able to cause Restitution (*). The town 
of Capua was in this position, because, as a Corporation, it had 
ipso jure acquired in point of fact a valid Claim by means of 
the Pollicitatio (although this may have been obtained by 
force) ; the coerced person needed an Exception, in order to 
protect himself against the Action on the part of the Town, and 



(d) L. 15, § 1 de dolo (4, 3). See also } 87, 9. 

(c) L. 4 de Vi (43, 16) “ Si VI ME DKJECERIT QUIS NOMINE MUNICIPIUM, 
in Municipes Mim INTERDICTUM REDDENDUM Pomponius AIT, si quid ad 
eos pervemt .” Il has been shown above that the expression Municipes 
always denotes the Corporation as such. } 87 (< b ), (c). 

(d) L. 9, } I, 3 quod metus (4, 2). 

(e) L. 9, § 8 quod metus (4, 2). 
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an Action, in order to be freed ipso jure from his Obligation (/). 
The most positive language, however, is to be found in a 
Law of the Emperor Majorianus, according to which a Curia as 
a whole could never be condemned, but only the individual guilty 
Members (^). 

In Roman history not a few examples of the harsh treatment 
of Municipal Communities is to be found. The most remark- 
able is that of Capua, which deserted Rome in the second Punic 
War. After its reconquest not only were its principal Citizens 
executed, but the Town itself was deprived of every vestige 
of a Municipal constitution (//). This was apparently, like 
other similar instances in Roman History, a purely Political 
act, and no application of the Criminal Laws by the Judicial 
Power. 

Departing from the principles of the Roman Law, the 
Emperor Frederick II. ordained that every Community which 
permits extortion against a Church, shall be compelled to pay 
triple damages and to undergo Excommunication from the 
Church ; if this extends for a year, the Community then also 
falls under the Emperor’s bann ( 1 ). Here is a clear instance 
where both the Offence and its Punishment are erroneously 
imputed to the Corporation as such. 

The Canonical Law has not maintained uniformity in regard 
to this question. Pope Innocent IV. laid down the Rule, in 
accordance with the Roman Law, that Church Excommunication 
should never be directed against a Corporation as a whole, but 
only against the individual guilty Members (/). 13ut Pope 



{/) Concerning the actionable character of the pollicitatio, comp. L. 1, 
3, 4, 7 de poll ic it at. (50, 12). That a forced promise is ipso juke actionable, 
and is only invalidated per exceptionem, com]). § 1 de except . (4, 13). 

(g) Nov. Major iani, lit. 7 (in Hugo’s Jus Civile Antejust . p. 1380, $ 1 1) 
“NUNQUAM CURIAE A PROV1NCIARUM RECTORIUUS GENERALI CONDEM- 
N ATI ONE MCLCTKN1CR, CUM UTIQUE HOC ET AEQU1TAS SUADE AT ET 
REGULA JURIS ANTIQUI, UT NOXA TANTUM CAPUT SEQUATUR, NE PROPTER 
UNI US FORT ASSE DELICTUM ALII DISrENDIIS AFFLICANTUR.” 

(A) Livius, lib. 20, C. 1 6. 

(*) Anth. Item nulla and Item quaccunque % C. DE EPIS (r, 3). 

(j) C. 5 Je sent, excommunicat . in vi. (5, 11). 
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Boniface VIII. later on again departed from this Rule, inas- 
much as he threatened an Interdict against Corporations as 
such, in the case of a particular kind of oppression against 
Ecclesiastics (k). 

Moreover, several Laws of the German Empire contain Penal 
provisions which are directed against Corporations as such : 
Fines, and the loss of the Franchise or other Privileges (/). But 
they refer exclusively to Offences against the security or peace of 
the Empire, such as breaches of the Peace and Confederations 
or Conspiracies. Princes and Towns were therein placed on the 
same footing. These Laws, therefore, properly speaking, only 
proclaimed the Political Acts of the State towards its individual 
Subjects, although these Acts, according to the peculiar con- 
stitution of the German Empire, assumed the form of an actual 
Criminal Punishment, and were pronounced as such by the 
Imperial Courts of Justice. Moreover those Laws contain no 
allusion to the general Criminal responsibility of Corporations, 
apart from that special Political relation. 

Lastly, as regards the question here discussed, no decisive 
practice has at any time prevailed in Germany. The most 
numerous and important cases which have occurred of this kind, 
bear apparently a more Political than a Criminal character, and 
entirely confirm what has been said above concerning the con- 
tents of the Imperial Laws appertaining to this subject (///). 



(/•) C. 4 dc censibus in vi. (3, 20). 

(/) Aurea JSulla y C. 15, § 4 ; Peace of 1548, tit. 2; tit. 14; tit. 29, J 4 ; 
Ordinance of the Supreme Court of Judicature of 1555, ti. to, $ 1. 

(>//) Cases which have occurred iu Practice will be i'ouud collected together 
by Sintenis, pp. 60 et se<|. 
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Section 96. 

juristical Persons — Constitution of. 

In order to introduce the notion of Juristical Persons into 
practical life, it was necessary to devise a regular representation 
for them, by means of which the Capacity of Acting, which was 
deficient in them, might be artificially supplied, with the exclu- 
sive object of allowing them to deal in Property (§ 90). But 
inasmuch as such Persons have always many other Relations, 
often indeed of a far more important kind than their Private-law 
Personality, for which likewise a definite constitution is necessary, 
the Organs of this general Constitution suffice at the same time 
for the accomplishment of these Private-law aims. This Private- 
law Representation was also partially effected amongst the 
Romans in another fashion. If, for instance, a Juristical Per- 
son had only a single Slave in Ownership, the latter could 
acquire every Right of Property (Ownership and Credits) for 
that Person, even according to the strict rules of the ancient 
Civil Law (§ 65). But the Representation was limited to that 
extent ; it was not applicable to Alienations and Obligations, 
therefore also not to those numerous and most important of all 
Legal transactions, which (like Purchase) consist of a reciprocal 
giving and taking, nor again to Judicial transactions of all kinds; 
nor finally to the supreme direction of business matters, but only 
to their completion in matters of detail. Nevertheless this form 
of Representation was of greater importance, because the direct 
acquisition of Ownership by means of solemn legal transactions 
could always be effected thereby, which otherwise would not 
have been posiblc for this case. 

As regards the extraordinary difference prevailing amongst 
Juristical Persons inter se, it would be an absolutely fruitless 
undertaking to endeavour to establish the positive Constitutional 
principles which were applicable to them generally. This only 

K. K 
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need be said that the protection and superintendence over all of 
them belong to the State upon the like grounds as in the case of 
Minors. In regard to many of them the influence of the State 
is limited to these purposes, since, apart from its own existence, 
nothing is more important to the State, than the existence of 
every Natural Person having a Right of Property; but with 
respect to many others a higher and more immediate State inte- 
rest has to be added, inasmuch as they arc designed for perma- 
nent common objects, or, in truth (like Communities) they form 
the constituent parts of the State itself. This twofold influence 
of the State upon Juristical Persons is, however, more distinct 
and varied in Modern times than in the Roman Law, since the 
Central Power has become generally more developed and con- 
solidated (a). Quite different again from this positive influence 
of the State is the negative influence, which aims at the suppres- 
sion of baneful and dangerous Corporations. This form of in- 
terference is traceable in the Roman Law even more vigorously 
and repeatedly than in Modern times, and an historical retro- 
spect of the Subject has already been given above (§ 88). 

After this general discussion it now remains to inquire what 
were the provisions of the Roman Law regarding the Constitu- 
tion of Juristical Persons. The Roman Jurists had too much 
practical sense to endeavour to lay down any general Rules on 
the subject, seeing that such Rules would after all have had a 
very limited application owing to the great variety of those Per- 
sons. Such Rules as we can extract from them, refer, not to 
Juristical Persons generally, nor even to all Corporations, but 
solely to Municipal Communities, that is to say originally to the 
Municipalities and Colonies in Italy, and afterwards also to Pro- 
vincial Towns. During the Free Republic Italian Towns had 
Constitutions which were very similar to that of Rome ; the 
Executive Power was in the one case, as in the other, shared 
between the Assemblies of the People, the Senate, and individual 
Magistrates. Under the Emperors the People’s Power soon 
vanished altogether, and all Power was concentrated in the 



(<i) Eichhorn, Deutsches Privatrecht, $ 372. 
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Senate (Ordo or Curia), even the Magistrates being only 
regarded as constituent parts of that Assembly ( 6 ) : hence Italian 
Towns became very similar to Provincial ones. It is this new 
form of Municipal Constitution which was existing when Juris- 
prudence reached the stage of a developed System, and which is 
exhibited to us in the Justinian La>v Codes. The following are 
,the fundamental features of this Constitution : — 

The whole Executive Power is vested in the Ordo, which 
however is only deemed to act constitutionally when at least 
two-thirds of its ordinary existing Members are assembled. If 
this proportion are present such an Assembly represents the 
whole Ordo, and the presence of a larger number, or of the 
whole, is not required, since otherwise the obstruction of several 
Dccurions might impede the transaction of all business : if the 
prescribed number of Members are not present, the Assembly 
does not represent the Ordo, and can validly transact no busi- 
ness (f). In every such legally constituted Assembly, however, 
the majority of votes is decisive (</). This rule, which is asserted 



(b) Saviguy, Geschichte des Römischen Rechts im Mittelalter % b. I, { 8, 87. 

(c) L. 2, 3 de decretis ah ordine faciendis (50, 9) 44 Ili.a decreta, quak 
non legitime numero decurionum coacto FACTA SUNT, NON VALENT.” — “ Lege 
AUTEM Municii'AI.I CAVKTCR, ut ordo non aliter habeatur, quam duabus 
partibus adhibitis L. 46, C. de decur . ( IO, 31); L. 142, C. Th. de decur. 
( 12 , I) “Ne PAlCoRUM ABSENTIA . . . DKBIUTET, quod a majore parte 
or Jinis salcbritkr fieri r constitutum: cum duae partes ordinis in 
VRBK POSITAK, tut i us curiae instar EX HI HE A NT.” In these last words it is 
quite unambiguously stated, that every Assembly of two-thirds of the Members 
should be regarded as the whole Curia, or the whole Ordo. 

(<f) L. 46, C. de decur. (note (b ) ) 14 A majore parte ordims ; ” L. 19 ad 
municip. (50, l) 44 Quod major pars curiae effecit, pro eu habetur, ac 
si omnes EGKRix f ” (Curia, however, means, according to note (b), an 
assembly of at least two- thirds of all the Members) ; L. 2, 3, C. de praed. 
decur. (10, 33) “Tonus vel majoris partis intekcedente dkcrlto,” 
44 CURIAHUM vel majoris partis curiae L. 19 pr. de tutor, et curat. (26, 5) 
“ Ubi absunt hi qui TUTORES DARE possunt, decuriones jubentur 
DARKTUTORES: dumntodo major pars conveniat y &C.” The word conveniat 
is ambiguous ; it might be taken in a material sense (as meaning 44 coming 
together”), in which case it would stand in contradiction with the rule 
relating to two-thirds : it must theicforc be accepted in the equally general 
figurative sense (meaning “agreement”), and will then simply embody the 
rule of decision by the vote of the Majority. 

R 2 
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generally in regard to all Public Municipal matters in the texts 
already cited, prevails especially also in the election of an Actor, 
who is intended to represent the Municipality in Courts of 
Justice : for such a purpose the presence of at least two-thirds of 
the Decurions is also necessary, and the election is determined 
according to the majority of those who are present («*). 



(<*) L. 3, 4 quad cuj. un . (3, 4) “Nisi . . . ordo ukdit, ct'M dime partes 
adessent , alt ampuls quam duae.” llcrc also the whole Ordo is regarded 
as acting when an Assembly of two* thirds docs so. Recently the Rule 
prescribing two-thirds for all assemblies of Dkcurions has been so inter- 
preted as if it necessarily embraced the resolution of a Majority, not of those 
present in this Assembly, but of all the Dkcckions generally, along with 
which, therefore, the necessary presence of two-thirds would have been a mere 
useless aggravation of thcdifticulty. (Lotz in Ivc.cit. p. 1 15—120.) This assump- 
tion clearly contradicts the words of the texts quoted ; but apart from this it is 
to be recollected that here the question relates to a Board of Management, and 
at the same time to matters of current administration, which must be accom- 
plished in some sort of way : lienee any other Majority than that of those 
present at the Assembly is just as foreign and unnatural, as it would be, for 
instance, in our own Courts of Justice. 
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Section 97. 

Juristical Persons — Constitution of. 
(Continuation.) 

Modem writers have laid down the following general propo- 
sitions in regard to the Constitution of Corporations (not of 
Juristical Persons generally). 

A Corporation consists of the Totality of all the existing 
Members. The unanimous Will of all its Members does not 
however, merely prevail as the Will of the Corporation, but also 
that of a Majority : therefore the will of the Majority of all the 
Members present must be regarded as the proper Subject of 
the Corporate Rights. This Rule is based on the Natural 
Law, because if Unanimity were insisted upon the power of 
Willing and Acting on the part of a Corporation would be 
rendered impossible. But it may also be justified upon the 
principles of the Roman Law, in proof of which may be quoted 
the text relating to the votes of a Majority amongst the 
Decurions (a). 

This general proposition then, founded on Natural Law and 
recognized in the Roman Law, (it is said) was somewhat modified 
and its application facilitated by a wholly positive provision of 
the Roman Law. According to this provision, for instance, the 
consent of a Majority of all the Members was not needed, but 
only of those who were actually present at an Assembly properly 
convened : provided only, that those present did not constitute 
less than two-thirds of all the Members (JS). 



(а) Zachariae, pp. 63, 64 ; Thibaut in toe. cit. pp. 389, 390, and Pandekten- 
recht. § 132 ; Haubold, C. 3, $ 2. A particular application of these principles 
to a Judicial Oath has already been adduced (} 92 (o ) ). 

( б ) Thibaut, Pandektenrecht, § 13 1 ; Mühlenbruch, {197. 
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As this doctrine must now be examined it is necessary to 
begin with that portion of it to which a relative truth may be 
ascribed, namely, the alleged power of the Majority. Whenever 
the decision of a matter depends on the Will of an Assembly, it 
cannot be said that Unanimity is beyond the possibility of attain- 
ment (since, in the English Jury system, for example, it is both 
requisite and found to be practicable), but in truth it is so diffi- 
cult and so dependent upon circumstances, that the vital activity 
of the Assembly must in consequence be greatly hampered, and 
it has thus been regarded as advisable and proper to ascribe the 
power of the common Will to any majority. If, however, this 
is to happen, then the simplest and most natural plan is to 
recognise a bare Majority, that is to say every Majority in excess 
of a Moiety, as the mouth-piece of the common Will, because 
every other proportion, i.e. three-fourths or six-sevenths, has 
such an arbitrary character, that it would never receive a general 
recognition without a positive provision to that effect. It was in 
this light that the Roman Law also treated the subject, because 
it not only permitted a Majority to decide in Decurionian 
Assemblies (§ 96), but also in Provincial Assemblies (c ) ; indeed, 
a certain text exists which seems to express the power of the 
Majority as an abstract principle governing all conceivable cases, 
although the original construction of that text would seem to 
lfcave no room for doubt that the author only had a particular 
application of the Rule in view ( d ). 

' But we cannot yield more than this partial clement of truth to 
that doctrine, and nothing is gained by this admission for its 
truth as a whole. For it is precisely the fundamental assumption 
which is inadmissible, that in the business affairs of the Cor- 
poration the true ruling power belongs to the Totality of the 
Members, the only natural modification whereof is that they must 
be conducted by the Majority. However strange it may appear 



(c) L. 5, C. de Legation, (10, 63). Other similar applications of the Rule 
regarding Majority occur in L. 3, C. de vend, reb . civ, (11, 31). See also 
} 100 (A), and Nov, 120, C. 6, § 1, 2. 

(d) L. 160, § 1, de X. y, (50, 17) “Refertur ad universos, quod 

PUBLICE FIT PER MAJOREM PARTEM.** Cf. Haubold, p. 563. 
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that we should deny to the Totality what, in a certain measure, 
we concede to the greater Half, it is a principle nevertheless 
which is based upon good ground, and should by no means be 
considered as involving any inconsistency. For we allow the 
Majority of an Assembly to prevail, provided that some sort of 
right of disposition belongs to the Assembly itself. But that the 
Assembly of all the Members is itself entitled to exercise, with 
unlimited power, a right of disposition over the Corporation, is 
what we dispute. 

The advocates of that doctrine contend for Majority against 
Unanimity quite as if this were the only contrast with which we 
had to deal, and which must necessarily compel us to choose 
between one or the other, although there, are clearly other and 
more important contrasts to be considered. The last ground of 
that doctrine consists, therefore, in confounding the collective 
Members with the Corporation itself, which is constantly recur- 
ring, and against which the Roman Law so frequently protested, 
first indeed only in connection with the question relating to the 
true Subject of Corporate Rights (§ 86), but subsequently also in 
regard to the question relating to the true Subject of Corporate 
Acts (§ 90, § 91 (/), § 93 {b) ( h ) ). That doctrine depends finally, 
therefore, upon a tacit and wholly arbitrary supposition of an 
absolute Democracy in the Constitution of all Corporations. It 
is consequently in all essential points the Publicist’s doctrine of 
the Sovereignty of the People, transferred to Juristical -Persons 
in the matter of Private Rights. 

But the wholly different contrasts which in point of fact call 
for consideration here, and which by that mode of constating 
the point at issue (1*. *., whether Majority or Unanimity should 
prevail) are completely lost sight of, are the following:— 

The first contrast refers to a distinction already indicated 
( § 85) * n regard to the condition of Corporations. Many of them 
have, for instance, for purposes independent of their Private 
Law Personality (§ 96), a Constitution artificially constructed, 
and supervised by various Organs of the Executive Power. And 
since an unlimited power is assigned by the advocates of that 
doctrine to the Totality of Members (in contradistinction to 
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those constituted Organs of the Executive Power), they must 
therefore either ignore these Organs, or merely regard them 
as subordinate and dependent instruments for the conduct of 
the current administration: in both cases with a completely 
groundless arbitrariness. This will become still more evident 
by the following example of one of the most numerous and 
important kinds of Corporations. In German Towns from a 
very ancient period we find a Constitution composed of a 
Burgomaster and Council, and also along with them very 
frequently a Burger Parliament (at times still variously regu- 
lated). The advocates of that doctrine must now admit, that 
in the German Towns referred to, the Burgomaster, Council, 
and Burger Parliament have only limited rights of administra- 
tion, subordinate to the Supreme Power of the Totality of 
individual Citizens ; and in comparison with this admission the 
question whether, in regard to the declaration of the Will of this 
Totality, Unanimity or a Majority shall prevail, is clearly of a 
secondary character. If it were now desired to give the doctrine 
alluded to some strength and probability, its application to such 
Corporations as were provided with developed Constitutions, 
should have been entirely excluded, and it should have been 
restricted to the remaining forms of Corporations only. For 
this distinction there were already at hand the current technical 
expressions universitas ordinata and inordinata (§86); 
but no use was made of them; it was deemed sufficient that 
they were incidentally mentioned, and yet by the side of them 
was established the supremacy of individual Members as a 
principle applicable to all Corporations alike. This application 
of an erroneous fundamental view was moreover least of all 
adapted to penetrate into practical life, and thus to destroy the 
existing practice, because the developed Constitutions here con- 
templated must have produced, by their own innate energy, a 
natural and effective opposition. It was otherwise in regard to 
succeeding applications, to which the mere opinion of the 
Courts (under the influence of an erroneous theory) was quite 
sufficient to give vitality. 

The second contrast which is overlooked by that doctrine, 
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indeed wholly ignored by it, is the contrast between the Members 
generally and the Members belonging to different Classes, and 
possessing unequal Rights. In a great part of Germany we find 
in Village Communities Full Peasants ( vollbauem ) and Half- 
Peasants l halbbauern), and along with the Peasants Cottagers 
(. Kossathen ) and Housemen ( Häusler ).* These important dis- 
tinctions, whose influence in ascertaining the Will of the Cor- 
poration is so natural, must completely vanish if, as a general 
proposition, we ascribe to the several Members of all Corpora- 
tions a mere numerical existence, from which the absolute 
equality of individuals is inseparable. 

Finally, a third contrast which remains unnoticed in that 
doctrine is that between the Totality of (surviving) Members 
and the Corporation itself, which has an imperishable existence, 
independent of the change of individuals (§ 86). Here we now 
find ourselves in a province as to which, in matters of Public as 
well as of Private Rights, the most vehement dispute is waged, 
and with onesided exaggeration by both the contending parties. 
The living Present has its peculiar claims, and it must neither 
be conditioned by the Will of the Past, nor sacrificed to the 
Interests of the Future. But it must exercise its temporary 
mastery over permanent possessions and objects with wisdom and 
moderation, and not deprive succeeding generations of the means 
of a happy existence, from narrow-minded or selfish motives. 
By that doctrine (/'. *., the one above mentioned) a boundless 
power is conceded to the present existing Members without any 
consideration for the condition of a later Age. If we try to 
demonstrate the possible and probable consequences of this 
doctrine, with reference to the contrasts here stated, they will 
appear to us more or less dangerous according to accidental 
circumstances : in regard to Communities, more dangerous than 



* In the Duchies of Schleswig and Holstein, for instance, the Full Peasant 
possesses about one hundred English acres, the Half-Peasant about fifty acres, 
and the Kathncr about fifteen acres only. The Houseman belongs to a still 
lower class, having a House with a small parcel of land attached to it. Sec 
Field’s Landholding and the Relation of Landlord and Tenant (1883), 76, 99, 
and 106. Trans . 



Digitized by v^ooQle 




2 so § 97 . Juristical Persons — Constitution of. 

elsewhere, on account of their greater importance for the State 
generally; less dangerous, because the solicitude for a proper 
Succession, which almost always enters into the Communal- 
relation, will serve to avert many injurious resolutions of the 
Corporation, a guarantee which does not similarly occur, for 
instance, in the case of Guilds. 

Apart from the asserted supremacy of the present Members 
of a Corporation (with which we have hitherto been concerned), 
there is however a second and still more pernicious error to be 
noticed in that doctrine, which consists in the assumption of the 
necessity, at the same time, however, of the sufficiency of the 
presence of two-thirds of all the Members, whenever a resolu- 
tion of a Corporation has to be determined by a Majority. All 
rely on the texts of the Roman Law above cited (§ 96 (t) {/) ) 
without reflecting that they really, in a two-fold manner, force 
a meaning upon those texts which is completely foreign to them. 
For, in the first place, those texts do not speak of Corporations 
generally, but solely of Municipal Communities : nor, in the 
second place (which is more important), of two-thirds of the 
Members of the Corporation, but of the Decurions ; therefore, 
those texts refer to a mere Representative Assembly within a 
Universitas ORDINATA, whilst all the Landowners within the 
Municipal district (possessores), were also genuine Members 
of the Corporation (*). 

Here also it would have been advisable above all things to 
except the Universitas ordinata from that pretended Rule, 
and in point of fact actual Practice has itself resisted this false 
theory. For although the doctrine touching two-thirds of the 
Members has been everywhere asserted by Writers as unquestion- 
ably applicable to all Corporations, it has yet not been applied 
in German Towns cither to the Citizenship or to the Town 
Council (in regard to which an analogy of true Roman principles 
may at first sight be asserted). If one looks carefully to see how 



(f) Savigny, Geschichte des R. R. in Mittelalter, vol. 1, § 21. The first 
of these two instances of confounding things together is perceived and con- 
tested by some modern writers : the second, which is more important, they 
have not noticed. Lotz, p. 1 19 ; Kori, pp. 3—5. 
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far the principle of two-thirds of the Members has been carried 
in practice, it will be found to be restricted to the appointment 
of a Procurator for the purpose of carrying on legal proceedings 
on the part of Village-Communities, which have always a very 
imperfect Constitution, and are therefore universitates in- 
ordinatae. In such matters two-thirds of the Members must 
be assembled in order to appoint the Procurator, an act which 
(contrary to true Roman phraseology) is usually called the 
appointment of a Syndicate (/). 



(/) Concerning the appointment of a Syndicate, the prevailing opinion of 
modern writers is that two-thirds of the Members must be assembled together 
in the case of a Universitas inordinata (Villages, Guilds), not in that of 
an Ordinata (Towns, Universities), whose regular Presidents could of them- 
selves appoint a Procurator for judicial purposes. Glück, vol. 5, § 413 ; Martin, 
Process , § 78, ed. 1 1. As a matter of practice this rule may have prevailed ; 
but in so far as the Roman Law is adduced in supjiort of it, it is altogether 
inconsistent, inasmuch as the Dccurious (for whom alone the Roman Law 
prescribed the two-third’s rule) distinctly appertained to a Universitas 
ordinata. Struben, Bedenket 1, 1. No. 80, asserts that a majority of two- 
thirds is only required in the appointment of Syndicates, not in regard to 
other resolutions : according to the Roman Law this is certainly wrong. The 
term Syndicus in the Roman Law is only applied to Municipal Procurators, 
and in fact only to such as were commonly appointed for all the law-suits of a 
Town : a Municipal Procurator, who was appointed for a particular law-suit, 
was called Actor. 
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Section 98. 

Juristical Persons — Constitution of. 
(Continuation). 

The influence of the contrary opinions above set forth in 
regard to the Constitution of Juristical Persons will become still 
more evident by a consideration of the various forms of Activity 
in which such Persons may take part. This Activity may relate 
to two kinds of subjects : in the first place to such as appertain 
to the current affairs of administration; secondly, to others 
which exercise a varying influence upon the condition of the 
Juristical Person itself, and on its Property. Between the two 
classes of subjects, however, no sharp boundary lines can be 
drawn, as to which numerous deviations would not be observ- 
able. 

In regard to matters of current administration the above 
contrast of opinions is less noticeable, partly by reason of their 
comparatively trifling importance, and partly because for the 
most part they are of a kind which must be transacted in some 
way or other, and arc also constantly recurring. Therefore a 
regular procedure for business of this kind has almost every- 
where been regulated either by written Laws or by Usage, and 
by this means the influence of those theories is excluded, or at 
least diminished (0). To this category belong more especially 
the management of the current income and expenditure; the 
farming out afresh of estates which had already been farmed out 
before ; the selection of Representatives and of Office Bearers. 



(a) Kori (pp. 23—25) rightly observes, that in regard to transactions of this 
sort, which must be brought to a final decision, even an absolute majority in 
an Assembly, convoked for this purpose, is not always to be secured, and in 
this case it is also not essentially necessary. 
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To a certain extent also the admission of new Members ( b ), and 
the conduct of legal proceedings, belong to the same category. 
These last named matters may, however, also belong, according 
to circumstances, to the more doubtful and weighty transactions, 
for which reason, in Village Communities, they have frequently 
by modern Laws been made to depend on the sanction of the 
superior Political Authorities (§ 100). 

The Rule is otherwise in regard to transactions permanently 
affecting the condition of such Persons. For through them at 
times that condition might not only be essentially transformed, 
but even the existence of the Corporation might be annihilated 
or imperilled. Moreover they arc for the most part of a kind 
which may well be left wholly untouched, as they do not recur 
regularly, but only occasionally, in fact they may perhaps only 
occur once, so that for such transactions neither a Statutory 
provision nor Usage has established any rule. For all these 
reasons a prevailing theory is able to exercise a large influence 
upon transactions of this sort, and this influence is in this place 
specially important and worthy of notice. The most important 
cases of this kind are perhaps the following : — 

(1) . The composition of new Statutes, which indeed may 
exercise the most dangerous influence upon the welfare and even 
the very existence of Corporations on the one hand, as well as 
on the right and security of the individual Members on the other. 

(2) . Of an entirely similar character is the Taxation of 
individual Members for the purposes of the Corporation, which, 
in fact, is only a particular branch of the internal legislation of 
the Corporation. 

(3) . The dissolution of the Corporation. — It has already been 
pointed out ( § 89) that such an event cannot happen without 
the sanction of the State. But quite independent of it is the 
question, who can resolve upon the dissolution and propose the 



(3) The release of the former Members of the Corporation cannot be 
reckoned therein, because as a rule every individual Member is free to leave, 
and is only liable perhaps for the satisfaction of those Obligations which had 
l>ccn jointly undertaken. . 
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measure for that sanction, within the Corporation ? This case, 
moreover, which appears to be the most important of all, is for 
practical purposes precisely the most insignificant. In regard 
to Communities it can anyhow never arise, but only with respect 
to arbitrarily formed Corporations, and for the most part to 
Commercial Partnerships which have obtained the privileges of 
a Corporation (§ 88), and as to these it is not likely that such a 
case will be left unprovided for at the time of their creation. 

(4). Changes in the Substance of the Corporate Property. 
— These also may often assume more the nature of current 
administration, as, for example, when the outstanding Capital 
has been called in and re-invested in the Name of the Corpora- 
tion, or when the surplus Funds are lent out or invested in 
the acquisition of Land. But other cases appertaining to this 
class of transactions are of a more doubtful character, and, 
since they frequently occur, are precisely the most important of 
any which have to be considered here. To this category belong 
specially the following cases : — 

A . A total Alienation of portions of Property by Gift. 
Towards a stranger such generosity is not likely to occur, but it 
certainly may towards the Members themselves, when, for ex- 
ample, a portion of the Public Revenues or of the called-up 
Capital is divided amongst them. The character of such an act 
as a genuine Donation may easily be overlooked, since, accord- 
ing to a common confusion of ideas, the Ownership of the 
Corporation is wont to be regarded as that of the Members. 

B . The Alienation of such portions to the individual Members, 
of which tlu* Ownership has hitherto belonged to the Corporation 
and the enjoyment to the individual Members (§ 91), such as a 
City Forest and a Common Pasturage. This case only differs from 
the preceding in degree, since here also, in point of fact, the 
Ownership is relinquished, although in a very limited manner. 
And just because the loss to the Corporation is here less apparent, 
such an alienation has often passed unheeded, although no case 
arises more frequently, and is therefore of greater practical im- 
portance, than this. At times also the true relation of the matter 
is obscured, partly by views of a heterogeneous, and partly of an 
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inaccurate, character being mixed up with it. Thus, for instance, 
a special importance has been rightly attached to the circumstance 
that the Corporation may have occasionally derived some advantage 
from such Property, e. g. t when any one who desired to enjoy 
rights of Common Pasturage had to contribute a small tax to the 
common chest (r). But this circumstance is less important, 
because the diminution of such a source of Income might easily 
be fully recouped in other ways, e.g. y by a Ground Rent being 
levied upon the partitioned Land. Just as little can the con- 
sideration that Ownership, which had hitherto yielded no return 
to the Corporation, is properly a mere empty name without sub- 
stance, be held to be decisive (</). On the other hand, it must 
be borne in mind that this unfructuous form of Corporate 
Ownership may perhaps secure the prosperity of the future 
Members (in regard to whom the imperishable Corporation has 
in truth an interest), whilst the divided Property may be dissi- 
pated for ever by the thoughtlessness of the existing Members. 
If, for instance, the Ownership of a City Forest remains vested 
in the Corporation, it can be better administered by the latter 
than by private individuals, and succeeding Members will still 
find Timber in it, whilst after a partition has taken place every 
particle of Timber will probably disappear, and an arid waste 
will be left for several generations. 

C . A change in the mere Usufruct, which formerly belonged 
to the Corporation and is now transferred to the individual 
Members (§ 91). Although in this case the Ownership of the 
Corporation is preserved, this change is still most important and 
noteworthy, not merely in consequence of a present diminution 
of the pecuniary Profits, but also because, as already pointed out 
in the observations made under 2?, such a change very easily 
leads to an actual division of the Ownership. 

(c) Kori, p. 15. 

(«*) Kori (pp. 17, 18), who nevertheless means to respect the Ownership of 
Corporations in this case also, as based upon a Positive Law. But on the 
wholly accidental and subordinate circumstance, whether the Community lias 
or has not received a pecuniary advantage, he bases the Rule that in the first 
case Unanimity, and in the second only a Majority, is necessary. I m aintain 
this distinction to be groundless. 
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D. The converse change (of the Property of the Citizens into 
that of the Exchequer). This change is one which calls for no 
hesitation whatever on the part of the Corporation, which only 
gains thereby, but it is decidedly detrimental to the individual 
Members, who lose thereby their entire right of Usufruct. 

E. Incurring Debt by means of Loans. A Loan is itself an 
affair of barter, inasmuch äs in lieu of the Obligation undertaken 
an equivalent value in the Ownership of the bare Coin is ac- 
quired. Since, however, this Ownership by an improper ad- 
ministration may be irretrievably dissipated, while the Debt 
Obligation continues, so the business here spoken of must be 
included in those which involve the eventual deterioration of the 
Substance of the Property. 



Digitized by v^ooQle 




§ 99* Juristical Persons — Constitution of \ 



257 



Section 99. 

Juristical Persons — Constitution of 
(Continuation.) 

Since the most important transactions have now been dis- 
cussed (§ 98), in regard to which an application of the theory, 
which was examined above in a general way (§ 97), is possible 
and important, this application must next be tested and applied 
with reference to particular transactions. 

In the first place, however, it must be noticed that that theory 
appears to be treated in varying degrees of strictness by Modern 
writers. Some assert the omnipotence of the Majority without 
distinction of the Subjects, and impose a limitation only with 
reference to the welfare of the State, when perhaps the resolu- 
tion of the Majority would lead to the ruin of a Community (a). 
Others, on the contrary, in carrying out the principle, introduce 
a two-fold and large modification of the same ; they require 
Unanimity instead of Majority for the most important affairs 
mentioned in § 98, and in regard to such matters they take into* 
consideration the difference in the Rights of Participation en- 
joyed by individuals (§ 97), upon which the classification of the 
various classes of Members is based (b). If this twofold modifi- 
cation is excepted, by which indeed many of the most important 
consequences of the principle will be avoided, there will still 
remain the following objectionable sides of that doctrine : — 

I. The most negligent inattention to the peculiar nature of 



(a) Thibaut, in loc. cit. pp. 395, 397; Pandekten , $ 132. The considera- 
tion of the various Rights of Participation he expressly rejects (p. 397), and in 
the case of every complete partition of the Corporate Property, where the exact 
measure of Shares cannot be agreed upon, he requires equal division per capita 
amongst the Members. 

(b) Haubold, C. 4, $ 4 et seq . ; Kori, pp. 1 1, 20, 26. 

K. S 
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the Universitas ORDINATA, as to which the omnipotency of the 
Majority of Members is wholly unsuitable (§ 97). This point, 
however, is practically of less importance than the general treat- 
ment of the subject, because the advocates of that doctrine, 
despite their general language, are accustomed to refer only to 
UNiVERSiTATES INORDINATAE, for instance, to Village Com- 
munities, and because I know of no one who has sought to 
apply the principle also to Towns, without reference to their 
peculiar Constitution. 

II. The Rule that the Right of the Totality is cxerciseable by 
an Assembly of two-thirds of the Members (§ 97). This Rule 
also, although completely inadmissible in the extension which 
is there given to it (r), is nevertheless of less practical weight. 
For in the generality of really important cases, a diversity of 
opinion will already in point of fact have been pronounced 
amongst the Members, and then it will not be difficult to bring 
together the collective Members in an Assembly, which has to 
determine about matters of such importance to the Corporation, 
by which means that error will then be deprived of all influence. 

III. Finally, as the principal error, there still remains the 
practically most important assertion, which identifies the 
totality of the existing Members with the Corporation itself, 
and thus invests it with an unconditional power over Corporate 
Rights ; an error which, while it is aggravated in many respects 
by the pow er of decision conceded to a bare Majority, is much 
mitigated by the Unanimity required by some writers in many 
other cases. 

From the stand point gained by these considerations we must 
now examine in detail the matters not appertaining to current 

(c) It has beeu pointed out in $ 97 that the Rule relating to two-thirds was 
not applied by the Romans to the Members of Corporations of every sort, but 
only to the Municipal Senate (Decurions) administering the affairs of the 
Corporation. Even an extension by analogy would be wholly inadmissible ; 
for the two-tliirds Rule was sanctioned in the case of Decurions, because such 
a concession is actually required for those current matters of business which 
demand immediate attention, whilst in regard to the disposal of the Substance 
of Property and other similar matters, which may well be left alone (j 98), 
such a concession is neither necessary' nor desirable. 
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administration, just as they have been collected together in 
section 98. 

(1.) New Statutes. 

(2.) Taxation. 

In these two matters the unconditional power conceded to a 
Majority is particularly objectionable, inasmuch as it is evident 
that by this means the most arbitrary and unjust treatment of 
Individuals or of whole Classes, who happened to be in a Mino- 
rity, becomes possible without any safeguard whatever. On the 
other hand, an unanimous resolution of all the Members is, in 
regard to such matters, little objectionable, because, from the 
nature of the subject, an irretrievable injury for the future cannot 
easily arise from it. Still the personal interests of the State may 
possibly suffer from it, since, for example, the form and measure 
of Communal Taxes may injuriously affect those of the State. 
Hence a certain supervision is rendered necessary, which, at the 
same time, will amply suffice to secure proper attention being 
paid to any possible injury to the future interests of the Corpo- 
ration itself, and in arresting the same, 

(3.) For the Dissolution of the Corporation the consent of the 
State is at all events requisite. But along with this consent it 
is impossible that a Resolution of the Majority should suffice for 
the purpose, since it is incomprehensible why a Minority of the 
Corporation should not be able to continue its existence, whilst 
the Members constituting the Majority would of course be at 
liberty to withdraw from it individually. If the Majority were 
not satisfied with this expedient, but preferred a general disso- 
lution, this in most cases would be owing to a desire on their 
part to obtain a distribution of the Corporate Property; inasmuch, 
however, as such a Resolution would at once involve the same 
consequences, it must therefore also be subject to the same con- 
siderations as prevail in regard to the carrying out of a general 
distribution. An unanimous resolution of all the Members in 
favour of the dissolution of the Corporation nevertheless always 
requires the consent of the State, because third persons, for 
example, Creditors, may be prejudiced thereby. Where, how- 
ever, that consent exists, the validity of such a Resolution cannot 

s 2 
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in any way be affected by considerations for the future, inasmuch 
as the Corporation has then no longer a future whose condition 
could possibly be injuriously affected bv that Resolution. 

(4.) Change in the Substance of the Corporate Property. This 
case is of all others by far the most important, since, on the one 
hand, the loss, when it occurs, is irremediable, and on the other 
hand, the desire for gain so easily incites the individual Members 
to bring the helpless Corporation to ruin. 

Here, then, more especially the injustice which proceeds from 
the unconditional supremacy of a Majority becomes apparent. 
In regard to many cases doubtless the disposition allowed by 
Thibaut will afford a guarantee that the interest of the State 
ought not to be imperilled by the ruin of the Community. But 
there are still many wrongs which do not produce actual ruin, 
and there are many Corporations which are not Communities. 
An example will make this evident. Supposing an Artisan 
travelled from a German Town to India, acquired riches, and 
bequeathed a large Capital to the Guild of which he was formerly 
a Member. If this Guild consists of fifteen Members, then eight 
of them may, according to Thibaut’s Rule, as the governing 
Majority, divide the money amongst themselves, and leave nothing 
whatever for the remaining seven. The limitation allowed by 
Thibaut avails nothing here, for the interest of the State is 
limited, as regards the Guild in question, to a skilful and honest 
carrying on of the particular trade, and this is wholly indepen- 
dent of the accidental acquisition of wealth. But the State in the 
exercise of its judicial function, as the Guardian of all Rights, 
can here, just as little as elsewhere, allow injustice to be per- 
petrated. In this relation, however, only a portion of the injus- 
tice is averted, even according to the opinion of those who 
require Unanimity. The seven Members are then no more 
injured by the eight, than in truth the Corporation by the whole 
fifteen (</). Here also again the analogy above indicated between 

(</) This is very strikingly shown in the case where all the Masters of a 
Guild save one happen to perish in an epidemic, and the survivor desires to 
convert the property of the Guild to his own use (} 89 (b) ). Here unanimity is 
ccrtaiuly existing. 
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a Corporation and a Minor will make everything clear. If a 
Pupil, for instance, has three Guardians, two of them will not be 
able to divide his property amongst themselves to the exclusion 
of the third ; but if they allowed the third Guardian to share in 
the distribution, the injury to the Pupil would clearly be none 
the less. 

A special consideration is still required for the case where the 
Property of Citizens is converted into that of the Exchequer, or 
individual enjoyment into enjoyment by the Community at large. 
Here again the Resolution of a Majority is to be completely 
rejected, since anyhow no Community as such, by whomsoever 
it may be represented, has to decide anything in regard to the 
Usufructuary rights of individuals (f); on the other hand a unani- 
mous Resolution is quite valid, since every individual thereby 
renounces his personal Usufructuary right, which he is indis- 
putably entitled to do. 



(e) Eichhorn, Deutsches Privatrecht % pp. 372, 373- 
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Section ioo. 

Juristical Persons — Constitution of 
(Continuation.) 

From the preceding exposition it would seem to follow that, 
in regard to Corporations, every substantial conversion of their 
Property must be absolutely avoided. Nevertheless very many 
cases may occur in which such a conversion is advantageous and 
advisable, and others in which it is necessary. How is this con- 
tradiction to be solved ? 

In regard to Minors the administration of their Property is 
confided to trustworthy Guardians : with respect to the most 
important transactions the Modern Roman Law, but still more 
so the existing Law of most States, imposes a completely special 
control ; and lastly, the Minor in a few years becomes in the 
ordinary course legally capable of Action, and can then himself 
demand a reckoning from the Guardian. Corporations are dis- 
tinguished from Minors, in the first place, by the fact of their 
never attaining Majority, but far more essentially by their being 
constantly brought into collision with the personal interests of 
their own Representatives in regard to the conversion of their 
Property, which is precisely the point here in question (a ) ; a col- 
lision which does not ordinarily exist between a Pupil and his 



(<i) This happens, for instance, on every occasion of the division of Cor- 
porate Property amongst the individual Members, and in the most remarkable 
maimer certainly in Village Communities and Guilds, when the division is 
resolved upon precisely by those persons who would gain something by it ; 
but also (although in a lesser degree) in the case of a Universitas ordinata, 
for example, a Municipality, because fhe Members of the Municipal Council, 
who resolve upon the division, do not stand outside the Community, and are 
not uninterested in the division in the same way as a Guardian is in the acts 
undertaken by him on behalf of his Pupil. 
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Guardian, and even when it does accidentally occur, it occasions 
immediately the substitution of another representative ( 6 ). 

From this comparison it follows, therefore, that in regard to 
Corporations, the legal possibility of undertaking transactions of 
the above description is given by the supreme Right of Tutelary 
Protection, which the State is required and bound to exercise 
over all persons needing protection, and, therefore, also over 
Corporations. The State accordingly appears active here not 
only with the view of guarding its own interests, which it pos- 
sesses in many, indeed in ail the most important Corporations, 
but by virtue of a Right which belongs to it over all in an equal 
degree (§ 96). 

Concerning this influence of the State upon Corporations a 
great deal has been written and contested in Modern times, not 
only in Germany but also in France, though less from a Private- 
Law point of view than from a Political standpoint (r). The 
opponents of every such influence are therefore as yet by no 
means agreed in opinion as to the final result. Some appear to 
conceive it in a more positive form, so that the ordinary Repre- 
sentatives of Corporations shall be able to do exactly as they 
please ; others in a more negative sense, so that generally every 
change affecting the Property of Corporations must be simply 
abstained from. Both shades of opinion proceed upon a distinct 
desire for the welfare of Corporations, but both, in their strict 
consequences, arc liable to become extremely injurious to them. 

An impartial consideration leaves no room for doubt, that by 
an exaggerated Tutelary influence of the State upon Corpora- 
tions (especially Communities) considerable harm has been done. 
At one time it was the Exchequer, at another conversely the in- 
ordinate desire for power on the part of State Officials, that 
caused great injury to the Community, inasmuch as even many 
current matters of business were subjected to the continuous, 



(If) § 3 J. de auctor. tut . (i, 21). 

(c) Amongst the most distinguished French works upon this subject arc : 
Fievee, Corres pondance Politique et Administrative , Lettre Premil re (Edited by 
Schlosser, Frankfort, 1816), and the Speech of Martignac upon the Communal 
Law delivered in the Chamber of Deputies. 
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and often specially obstructive, influence of the State, which 
had been far better left to the independent administration of 
the Community, subject only to the natural proviso of a general 
superintendence of the State, little noticeable in the transactions 
themselves. Such abuses in the exercise of the influence in 
question cannot be avoided by fixed rules, but only by the saga- 
city and good will of the Authorities ; the propriety of the 
principle cannot be afleeted by it. If a conscientious feeling 
incites the Authorities, the influence of the State upon the more 
important matters of business above described can only conduce 
to the greater advantage of Corporations ; it will not only serve 
to keep in view the interests of the future Members, but also of 
those individuals who might be injured by the selfish Will of the 
Majority ; it will lind scope in all Communities, therefore also in 
Municipalities (</), although chiefly and in the most palpable 
manner, in those which, like Village Communities, have no 
developed organisation, and in regard to which, therefore, the 
interests of the Corporation come into direct collision with the 
selfishness of individual Members. 

Amongst all the above specified matters, in regard to which 
the interference of the State may be deemed advisable, there is 
none which had acquired such importance by reason of its con- 
stant and uniform recurrence, as the Partition of the Community, 
that is to say the Division of such portions of the Landed Estate 
of the Corporation amongst the Members, as had been hitherto 
enjoyed by the individual Members (§ 98, No. 4, B.) ; several of 
the more common works which have been quoted above were in 
the first instance prompted by a consideration of the important 
interest of this subject. For the unconditional power of the 
Majority may here, as in other cases, lead to the most crying 
injustice ; but even Unanimity cannot avoid all risks, as has 



(J) In the Prussian revised Municipal Ordinance of 1831 ({ 117, 123), the 
consent of the Chief Political Authorities is required in the following matters of 
Municipal business : Alienation of Land, Division of the Community, Aliena- 
tion of the Collections, Loans, Investments in Land, Taxes, and the Conver- 
sion of the Property of the Citizens into that of the Exchequer. Gesetz* 
Sammlung , 1831, pp. 28, 30. 
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been shown by the example of a City Forest above quoted. 
Some Modern writers have therefore pronounced all Partitions 
of the Community wrongful, and indeed revolutionary, yet 
certainly with the most one-sided extravagance. If the previous 
mode of enjoying the Usufruct of the soil satisfied all require- 
ments for centuries, it is equally incontestable that a period has 
arrived in which the greater energy of all commercial enterprise 
permits no one to completely exclude himself from it, without 
the ancient usage proving a stumbling block to him. No one, 
however, will doubt that Land employed very sparingly for pur- 
poses of Pasturage, may be brought by Partition to an unusually 
high degree of profit. It is only in a general way, therefore, 
that Governments arc to commend the Partition of a Community, 
although in individual cases very much the converse may seem 
proper. But the supervision by means of which the State must 
seek to avert every injury from the individual as well as from 
the future Members as a whole, may for the most part be re- 
duced to general Rules, and will bear in this form a still greater 
guarantee of complete impartiality. This is the origin of the 
Ordinances relating to the Partition of Communities (e). 

The carrying on of proceedings for the enforcement of Rights 
appertaining to Juristical Persons deserves special mention in 
this place- By itself it belongs to those matters of current ad- 
ministration which permit of no delay (§ 98). Nevertheless two 
opposite considerations make special precautionary measures 
necessary, especially in regard to the Umversitates inordi- 
natae, and notably in the case of Village Communities. In 
the first place, an ill considered prosecution might lead to a 
fruitless expenditure of money, and thus assume the character 
of wastefulness. Therefore in practice the appointment of a 
formal Syndicate has been required (§ 97), and Modern Laws 



(e) Upon the same politico-economical grounds, upon which the Ordinances 
relating to the partition of the Community are based, modern legislation lias 
also interfered very frequently in the Jural relations of individuals, because it 
has permitted the one-sided privilege of the separation and extinction of 
Servitudes and real burdens, which is here only incidentally mentioned. Comp. 
Eichhorn, Deutsches Privat recht, § 373. 
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frequently impose the necessity of a previous consent on the 
part of the Government in the case of all Actions instituted on 
behalf of a Village Community. 

Secondly % if the individual Members of a Village Community 
wish to appropriate to themselves the Common Property and to 
squander it, they need only as individuals to take it arbitrarily 
into their possession, and then by the refusal of a Syndicate to 
obstruct every Petitorian and Possessory Action which might be 
brought against them as individual wrong-doers on behalf of 
the Community. Since then it would be absurd if all Rights of 
protection were withheld from the Community in this indirect 
fashion, there remains for such cases no other resource except 
for the Government to appoint some Official to institute the 
Action in the name of the Community. If the exercise of such 
a supreme right of Guardianship on the part of the Government 
were denied, the power would thereupon be yielded to indi- 
viduals to force the most arbitrary and irregular Partition on the 
Community (/). 

The Roman Law contains exceptionally few provisions upon 
the Subjects which have been here discussed. In Townships 
during the Empire an almost unlimited power was conceded to 
the Dccurions ( § 96). We nevertheless find also a remarkable 
restriction embodied in a Constitution of the Emperor Leo. If 



(f) For the simple case, that in fact all or nearly all the individuals appear 
in this conflict with the Community, the matter is so clear that the assertion 
here made cannot be easily gainsaid. But it often appears in the following some- 
what more developed form. If, for instance, only a portion of the Members 
of the Community has had the exclusive use of a common Forest, it may well 
happen that these Members may even assume individually the possession of this 
inherited Forest, and then pretend that they cannot be sued, except by means 
of a Syndicate appointed by the rest of the Members. Moreover, this is 
illusory ; for since the rest have no interest in the matter, they may be easily 
satisfied by a wholly inadequate money payment, and would then decline to 
appoint a Syndicate. The case is therefore not essentially different from the 
first and simplest case. Various cases of this kind have often occurred in 
modem times in the eastern parts (especially in Nassau) of the Prussian State, 
and the Rhenish Court of Revision at Berlin has, Tor a course of years, decided 
the same in accordance with the principles here laid down. 
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a Town desired to sell Buildings, Ground-Rents, or Slaves (g) 
the sanction of the Emperor was requisite in Constantinople, 
and in every other Town that of an Assembly, which was re- 
quired to be composed of the majority of the Decurions, the 
Honorati and the Possessors of the Town, in which every indi- 
vidual Member had to give his vote separately (//). With respect 
to Collegia the Twelve Tables contained the provision (taken 
from the Laws of Solon), that they might even be empowered to 
enact Statutes for themselves, but it was not specified therein 
whether such Statutes could only be resolved upon unanimously, 
or by a majority of those present (1 ). 



(g) L. 3, C. de vend. reb. civ. (II, 31), “ Domus, aut annonae civjlks, 

AUT QUAKL11IET AED1F1C1A VEL MANCIPIA.” ANNONAE CIVILE* are real 
burdens, which comprise taxes on the produce, which were therefore con- 
tributed by the Coloni or the Einphyteuti. Cf. L. 14, C. de ss. eccl. (I, 2), 
and Jac. Gothofredus in L. 19, C. Th. de pagan is (16, 10). The name 
denotes the contrast to the milu akis annona, or the supplies which land- 
owners were naturally bound to furnish for the maintenance of the Army. 

(A) L. C. “ PRAESENTlilt S OMNIISUS, SEC PLURIMA PARTE, TAM Cl KI- 
AlIUM QCAM liONORATORUM KT POSSF.SSORUM ClVITATlS.” Whether (lie 
majority of votes of those present, or that of all the existing members of those 
classes, has to decide concerning the Sale, the law docs not say. As regards 
the signification of the Classes mentioned, comp. Savigny, Geschichte des 
K. R. in Mittelalter , vol. I, } 21. 

(i) L. 4 de coll, ct corp. (47, 22), taken from Gaius, lib. 4, ad Leg. XII. 
Tab. “ SODALES SUNT QUt EJUSDEM COLLEOII SUNT. HlS AUTEM POTEST A- 
TEM FACIT LKX, PACT! ON EM QUAM VELINT S1BI FERRE, DUM NE QUID EX 
PUBLICA LEGE CORRUMVANT.” 
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Section ioi. 

Juristical Persons — The Fiscus. 

Digest, XLIX. 14, De jure fisci ; Cod. Just. X. 1, De jure fisci; 
Cod. Theod. X. 1, De jure fisci ; Paulus, V. 12, De jure fisci et 

POPULI. 

The form which the State actively assumes in its Private Law 
relations, that is to say the Constitution of the Fiscus, docs not 
concern us here, but belongs to the domain of Public Law : 
therefore the regulations framed by the Romans on the subject 
have simply an historical interest for us. 

The Private Law side of the Fiscus consists partly of its very 
numerous privileges, and partly of its Juristical Personality itself. 
The exposition of particular privileges has already been declined 
above as unsuitable for this portion of our System of Law (§ 90). 
Only a few general observations may here be offered. Among 
the numerous peculiar acquisitions, to which the Fiscus in con- 
sequence of special privileges laid claim, may be included 
formal Notices (Nunciationes), which could bring many ad- 
vantages to the person issuing them (a). Actions arising out of 
these peculiar acquisitions were subject as a rule to a twenty- 
years’ prescription ( b) t but in regard to Ownerless Inheritances 
a four years prescription was exceptionally prescribed (c). The 
Private Property of the Prince is distinguished in all States from 
the Fiscus (§ 88, page 202) ; but in the Roman Law the privileges 
of the Fiscus were extended to the Private Property of the 
Emperor, and even of the Empress ( d ). 

As regards the Juristical Personality of the Fiscus the doubts 



(a) L. I pr . ; L. 13 ; L. 15, } 3 ; L. 16, 42, 49 de j. fisci (49, 14). 
(*) L. I, § 3 » 4 , 5 de j. fisci (49, 14). 

M L. 1, } 1, 2 de j\ fisci (49, 14). 

(</) L. 6, } I de j. fisci (49, 14). 
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and errors mentioned in connection with Corporations com- 
plete!)’ vanish, inasmuch as the Right of Representation of the 
Fiscus, by means of individual Persons or the entire Body of 
Officials, is exclusively regulated by its own Constitution, con- 
formably with the Public Law of every State. 

A general observation upon this side of the Fiscus must, 
however, find place here. The Fiscus is distinguished from all 
other Juristical Persons by a wholly peculiar position (§ 86, 87, 
88 ). I11 the ancient Roman Law the Jural Capac ity, whether of 
Natural or Juristical Persons, was variously determined according 
to Subjects and Grades. For instance, a Right of Inheritance 
was for a long time denied to Corporations, and the ancient 
Jurists sought to explain this want of Capacity with reference 
to the special nature of such Institutions. This explanation, 
however, was just as applicable to the aerarium (pop ulus) and 
to the Fiscus (e); and yet these are neither mentioned on this 
occasion as afflicted with the same Incapacity as Corporations, 
nor yet as being originally free of such Incapacity, or as being 
freed from it at some later period. At the same time, however, 
we meet with not a few cases in which the aerarium actually 
acquired Inheritances and Legacies, without a shadow of doubt 
being cast upon the validity of such acquisitions (§ 93 D). These 
phenomena are to be explained by the special nature of State 
Property already mentioned. The populus, from whom all 
Rights generally emanated, could not possibly be destitute of 
some one form of Jural Capacity. And this must have been so 
in every period of time, so that there could be no question of a 
special grant of such a Capacity. The ancient Jurists, however, 
seemed to regard all this as so natural and necessary' that it 
never occurred to them to frame Rules on the subject, and espe- 
cially to draw attention to the essential distinction between the 
Fiscus and Corporations. 



(«?) Undoubtedly Ulpian’s words (xxn. { 5) are quite as suitable to the 
populus as to every Municipium : “Quoniam incertum corpus est, ut 
NEQUE CERNERE UnIVERSI, NF.QUE PRO HEREOE GERERE POSSINT, UT 

hkrkdet fiant." 
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Section 102. 

Juristical Persons — Inheritances . 

According to the customary doctrines of our Lawyers an un- 
acquired and still suspended Inheritance (Hereditas Jacens) 
must be classed amongst Juristical Persons, and must therefore 
be placed on the same footing as Corporations. In fact there 
appears to be a text of Florentinus which also directly confirms 
this collocation (a). We have to ascetain, however, in what 
sense it may be truly maintained. 

In the first place, the matter may be regarded from the point 
of view that after the institution of the Heir, his control over 
the property was to be reckoned from the date of his institution, 
so that between the death of the Testator «and the institution 
of an Heir, a period of time would always exist in which only a 
Supposititious Ow ner of the Property, the Inheritance itself, could 
be acknowledged. But in point of fact this was not so : on the 
contrary the Right of the Heir who had been instituted was dis- 
tinctly regarded as having arisen immediately upon the death 
of the Testator, so that generally speaking no period of time 
could be conceived in which the estate did not actually stand 
either under the dominion of the Testator or of the Heir (A). 
When, therefore, many passages are so expressed as if an un- 
acquired Inheritance was to be deemed Ownerless (r), they are 



(a) L. 22 de fidejuss . (46, 1) “ MoRTUO RKO PROMtTTENDI, ET ANTE 
adit am HKKED 1 TAI EM FIDEJUSSOR Accil'l POTEST : quia hereditas per- 
sonae vice /uttgitur, Sicuti mnnicipium , et decuria , ct societas.” (Cf. 

{ 85 (A)0 

[If) L. 193 de n. y. (50, 17) “Omnia fere Jura heredum perinde 

HABKKTUR, AC SI CONT 1 NUO SUM TEMPUS MORTIS UK. REDES EXSTIT 1 SSKNT ; ” 

L. 138 pr . eod. “ Omnis hereditas, quamvis postka adkatur, tamkn 
CUM TEMPORE mortis CONT 1 NUATUR ; ” L. 54 de adquir. vcl omit, her . 
(*9> *) ; L. *8, $ 4 de slip. serv. (45, 3). 

(<-) L. 13, { 5 quod vi (43, 24) “ Cum praedium interim nullius esset 
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only to be understood in the sense that the actual Owner is not 
known to us : throughout the whole of that intervening period 
therefore the Inheritance has indeed an Owner, but his existence 
. is not brought home to our consciousness. 

The following may be another explanation of that collocation. 
That Estate has an unknown Owner, is necessarily therefore without 
protection. Hence, in the meanwhile, a Curator is appointed 
for it, who represents it just as a Juristical Person is represented 
by its Managers. But this explanation must also be rejected. 
The appointment of a Curator for an unappropriated Inheritance 
is indeed not inconceivable according to the Roman Law, but it 
is neither necessary' nor customary. The numerous passages in 
which the special Right of an unappropriated Inheritance is 
mentioned, so little presuppose the existence of such a Curator, 
that he is not even alluded to in any of them. According to the 
exigencies of the case, a Curator may also be nominated on 
behalf of the Property of an Absentee, but without conceiving 
that property as a Juristical Person. Neither the Absentee by 
his absence, nor the future Heir by his temporary concealment, 
can be reduced to a simple Fiction : both continue to exist as 
individual Men, as Natural Persons. If the treatment of an 
unappropriated Inheritance as a Juristical Person were strictly 
carried forward, the Inheritance must be allowed to enter into 
Jural Relations of all kinds, and indeed one might go so far as 
to admit that a foreign Testator directly procured Inheritances 
or Legacies for an Inheritance in abeyance. All this, however, 
never entered into the minds of the Roman Jurists. 

The simplest and most natural treatment of this case was 
undoubtedly, from the date of the Testator’s death, to regard 
the Inheritance as the Estate of a still unknown Owner, who 
would, however, certainly become known at some time or other, 
and to whom everything would then have to be imputed which 
might have happened to the Estate during the intervening 
period. This natural treatment of the matter is that which the 

. . . FOSTEA DOMINIO AD AL1QUKM DEVOLUTO . . . UTPUTA HEREDITAS 
JACKBAT, POSTKA ADI IT 11 EREDITATEM TlTlCS . . . QUOD EO TEMPORE 
NEMO DOMINUS EUER IT.” 
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Roman Law will not allow to prevail, inasmuch as it sets up in 
its stead a Fiction under two different expressions. At onetime 
it is said that the Inheritance itself represents a Person, and has 
dominion over the Estate, therefore over itself (</); at another, 
that the Inheritance represents the Deceased, and not the still 
unknown Heir (*>). Both expressions, however, are without 
doubt completely synonymous (/), and constitute simply the 
contrast to the above-mentioned natural relation, according to 
which the Inheritance already belongs in reality to the unknown 
Heir, and is consequently identical with him ( g ). 

The Romans were led, however, to this Fiction by the follow- 
ing consideration. When Slaves also belonged to an Inheritance 
(which indeed was rarely deficient in this respect), the Estate, 
even in its existing condition of abeyance, might nevertheless 
by their means be improved, because a Slave was generally com- 
petent to acquire Property for his Master, even without his 
knowledge. But there were forms of acquisition in regard to 
which, on account of their strict Civil character, special attention 
was paid to the Jural Capacity of the acquirer : if such acquisi- 



(d) L. 22 defdej. (46, I, note (<i) ) ; L. 15//'. de usurp. (41,3) “ Nam Here- 
dität cm IN QU 1 BUSDAM vice Personae FUNGI RKCKPTUM l.ST L. 13, § 5 
quod vi (43, 24) “ Dominae locum obi inet ; ” L. 15 pr. de interrag . (1 1, 1) 
“Domini loco h auftck ; ” h. 61 pr. de adqu. rer. dom. (41, 1) “Pro 
Domino habetur;” L. 31, } I de her. inst. (28, 5). See also note (/). 

(e) Pr. J. de stip. sen *. (3, 17) “ Personae defunct i VICFM sustinkt,” 
j 2 J. de her. inst. (2, 14) “Personae vickm sustinkt non he red is 
futuri, sed defunct i ; L. 34 de adqu . rer. dont. (41, 1) “Hekkdidas knim 
non he red is personam sed defuncti sustinkt ; ” L. 33, j 2 cod. “ lix persona de- 
functix irks assi MIT.” Some doubt might arise from L. 24 denoi’at. (46, 2) 
“Transit ad iikrkdkm cujus personam inter am iierkditas sustinkt.” 
But the contradiction of this text, according to the Florentine reading here 
extracted, with the preceding texts is so palpable and insoluble, that on this 
account the Vulgata transit ad heredem ittius, cujus personam , avoiding as it 
does this contradiction, is unquestionably preferable. 

(f) This identity of the two expressions becomes particularly clear from a 
text in which both are placed together, so that the one is obviously merely 
intended to explain ami more closely define the other. L. 31, j I de her . 
inst . (28, 5) “Quia crkditum est i i k r edit ate m dominam esse, ft) dk- 

FUNCTI LOCUM OBT 1 NKRK.” 

(g) This contrast is in two passages (note (e)) distinctly expressed. 
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tions were intended to be effected through a Slave, whose 
Capacity of Acquisition was generally dependent on that of his 
Master, a known and Jurally capable Master was pre-supposed, 
if the acquisition were not to be deemed invalid, or at least if its 
validity were not to remain questionable. Amongst these strict 
Civil acquisitions was included the Institution of a Slave as an 
Heir, inasmuch as the validity of such an Institution depended 
on whether the Slave had a Master capable of being instituted 
Heir at the time of setting up the Testament (//). Precisely the 
same thing was maintained with respect to the acquisition of a 
Credit by the Stipulation of a Slave ; certainly also with respect 
to the acquisition of Ownership, when the Slave himself was 
permitted to Mancipate a thing, except that this case is no longer 
met with in the Justinian Law. For the sake of such acquisi- 
tions, restricted by strict legal forms, the Romans introduced the 
above Fiction, which made it possible to determine the validity 
of the transaction with certainty, since it was now made dependent 
on the Jural Capacity of a known Testator, whilst the Capacity of 
a still unknown Heir was uncertain. A few examples will serve 
to make this practical interest of that Fiction apparent. If a 
Roman, who was capable of executing a Testament, died without 
executing one, and a third person now instituted a Slave of this 
Inheritance in abeyance as Heir, the Institution was deemed 
valid by force of our Fiction, because it related back to the 
Capacity of the Deceased ; but without the aid of this Fiction its 
validity would have been doubtful, since the unknown intestate- 
Ilcir might turn out to be an intkstaijilis, who was not capable 
of being instituted Heir (/). If a Soldier died leaving a Testa- 
ment, and this was still unopened and the Inheritance, therefore, 
still unacquired, any third person could certainly institute a Slave 
belonging to this Inheritance as Heir, because according to our 
Fiction the institution was imputed to the Deceased ; but apart 

(//) Ulpianus, xxu. { y, L. 31 pr. Je her. tust. (28, 5). This principle is 
introduced here in direct connection with our Fiction. 

(/) L. 18, $ 1 ; L. 26 qui test. (28, i). At least according to the ancient 
law an Intcstabilis could not be instituted Ileir. Cf. Marezoll, Bürgerliche 
Ehre , p. 90. 

K. T 
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from the Fiction the institution would have been of doubtful 
validity, inasmuch as the still unknown Testamentary-Heir of 
the Soldier might turn out to be a Peregrinus (k) t who had no 
ics tarne nii factio with that third person. Just the same rule was 
maintained when, in the like ease, a Slave of Inheritance con- 
cluded a Stipulation with the formula spondes ? spondeo : for 
this was deemed valid by referring the transaction to the deceased, 
although it would have been invalid if it had been referred to a 
foreign Testamentary Heir (/). Moreover the Fiction in ques- 
tion had also this entirely consistent consequence, that when the 
Slave of Inheritance who had made the acquisition was himself 
bequeathed as a Legacy, the acquisition nevertheless belonged 
to the Inheritance, and did not pass, together with the Slave, to 
the Legatee: a proposition, however, which was subject to an 
exception as regards the acquisition of a Usufructus by means 
of a Legacy (Note (r) ). 

Such were the cases for whose sake alone the Fiction was 
devised ; and it is of them that the greatest number and the most 
decisive of the texts already cited,’ speak (in). No doubt there 
•are also some texts to be found in which use was made of that 
Fiction in regard to certain acquisitions by Slaves which were 
not subject to the strict rules of the Jus civile, as, for example, 
those obtained by simple Tradition, or by means of a Bonak 
vide I contractus (//) ; and other texts again in which it was 



(k) L. 13, § 2 de test, mil, (29, 1). 

(/) Gaius, ill. { 93. 

(///) Concerning the acquisition by Slaves generally, L. 61 pr. de adqu. rer, 
dom, (41, 1) : concerning the stipulation by Slaves, pr, J, de slip, serv, 
(3, 17) I L. 33 » } 2 J L * 34 «fc adqu, de rer, dom. (41, 1) ; cf. L. 18 pr. { 2 
de stip. serv. (45, 3) : concerning the institution of Slaves as Heirs, § 2 J .de 
her. inst. (2, 14) ; L. 31, $ I ; L. 52 de her. tust. (28, 5) ; L. 61 pr. de adqu. 
rer. dom. (41, 1). If an lleir was instituted who had indeed the testamenti 
factio , but w'as either wholly or partially destitute of Capacity ( Coelehs or 
Orbits ), a Slave of the Inheritance might unconditionally acquire the thing 
bequeathed to him from the Inheritance. Whoever finally obtained this 
thing, just as the entire Inheritance, must refer it back to the period of 
entering upon the Inheritance. L. 55, § 1 de leg. (2, 31). 

(ft) L. 16 de O. et A. (44, 7). Cf. Arndt’s Beiträge (1, 208) ; L. 33, $ 2 de 
adqu. rer. dom. (41, 1) ; L. 1, § 5 de adqu. foss. (41, 2) ; L. 29 de captiv. 
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applied without reference to acquisitions by Slaves (0). But 
these were mere casual applications of a Rule devised for wholly 
different purposes. This is manifest from the fact that amongst 
all these cases there is not a single one for which the Fiction 
had any practical value, that is to say none in which precisely 
the same result might not have been asserted, if the Deceased 
had been treated during the period that the Inheritance was 
in Abeyance), or even the future Heir (who is clearly the best 
entitled), as the present Owner of the Estate. 

As regards the correctness of this assertion, one might perhaps 
be deceived by those texts in which that Fiction is propounded 
in such general terms, that the restricted application just men- 
tioned seems but little suitable to it (/>). The generality of the 
Rule indicated by these indefinite expressions is, however, really 
only apparent ; this is proved by certain other more accurately 
expressed texts which ascribe only a relative, and therefore re- 
stricted, activity to the Fiction (</). Indeed even in the cases of 
acquisition by Slaves, for which the Fiction was properly speaking 
devised, it does not prevail wholly without exception (/) ; hence, 



(49, 15) ; L. 15 pr . de usurp. (41,3); L. 1 1, { 2 de accept Hut. (46, 4). Cf. also 
the following texts, which apply the Rule without expressly saying so - L. 1, 
§ 6 de injur. (47, 10) ; L. 21, { I ; L. 3, pr. { 6 de mg. gestis (3, 5) ; L. 77 
de / r . O. (45, 1) ; L. I, { 29 depos. (10, 3). 

(o) L. 22 de Jidcjuss. (see above, note (a)) ; L. 24 de nwat. (46, 2) ; I.. 13, 
} 5 quod 7 •/ (43, 24), where this ground is only asserted along with others; 
L. 15 pr. de interrog. (11, 1). Cf. also Appendix IV. note (b). 

(p) This apparently general expression of the Fiction is found in L. 22 de 
fidej. (note («)) ; L. 24 de mreat. (46, 2) ; L. 13, } 5 quod vi (43, 24) ; L. 15 
pr. de interrog. (11, 1) ; L. 31, } 1 de her. tust. (28, 5) ; L. 34 de adqu. rer. 
do/n. (41, 1) ; { 2, y. de her. tust. (2, 14). 

(q) Pr. J. de stip. serif. (3, 17) “In PLliRiSQUK ; *’ L. 61 pr. de adqu. rer. 
do/H. (41, I) “In MULTIS PARTIBUS JURIS L. 15/r. de usurp. (4 1, 3) “In 
QUIMJSDAM.” 

(r) If a Slave of the Inheritance entered into a Stipulation, it operated only 
conditionally, and was not acquired till some one entered upon the Inheritance. 
L. 73, § I de V. O. (45, 1). If something was bequeathed to a Slave of 
Inheritance, this Legacy as a rule was acquired from the Inheritance imme- 
diately ; but if a Usufruclus was bequeathed, the acquisition was deferred to 
such time as the Slave, in consequence of the Inheritance being entered upon, 
received a distinct Master, whether this Master happened to be the instituted 

T 2 
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however, it becomes all the more evident that the general lan- 
guage of the texts above cited (note (/) ) ought not to be too 
literally understood. 

Doubtless there is still a remarkable and practically important 
legal principle, outside Slave Law, upon which that Fiction could 
have exercised some influence in the Ancient Law. If a Testa- 
tor bequeathed a usucapio which had commenced, but had not 
been completed, strictly speaking the usucapio must be held to 
be interrupted, because an Inheritance is not capable of Posses- 
sion. But inasmuch as this notion had led to grievous results, 
it was accordingly assumed as a jus singular*:, that the 
usucapio not only continues unbroken, but that it may even be 
completed before the entry of the Heir upon the Inheritance (j). 
It might perhaps be supposed that this practically important 
proposition was established on the basis of our Fiction, and this 
might have been important before Justinian's time in the example 
of a Soldier’s Testament above cited ; for if the usucapio was 
attributed to the Deceased, its completion was quite possible, 
but if attributed to a foreign Testamentary- Heir (who personally 
could not have enjoyed the Usucapio), it was impossible. 
Nevertheless in none of the texts just cited is any assistance 
derived from that Fiction, but the principle concerning usucapio 
is rather represented as one completely subsisting by itself : 
doubtless because the whole Fiction generally had only purely 
Jural Relations for its subject, and therefore not such Relations 
as directly pre-suppose a Human consciousness and dealing, to 
which class Possession correctly belongs (/). 



Heir himself or the person to whom the Slave was bequeathed, for then the 
acquisition is never reckoned in the Inheritance. L. I, } 2 quando dies usu/r. 
(7, 3) ; L. 1 6, $ I quando dies leg, (36, 2). 

M L. 31, § 5 ; L. 40 ; L. 44, § 3 de usurp, (41, 3) ; L. 30 ; pr, ex quib, 
causis Maj. (4, 5). 

(/) L. I, § 15 si is qui test, (47, 4) ; L. 61 pr, $ I de adqu, rer, dam. 
(41, 1) ; L. 26 de slip . sen\ This last text has likewise been found in another 
place. Frag/n. Vatic. § 55. It was a consequence of the Inheritance being 
incapable of possession that it could not be stolen, and therefore also that the 
furti actio could not be acquired. L. 68, 69, 70 de furtis (47, 2) ; L. 2 
expil, he red. (47, 19). 
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The results of this inquiry, concerning the Inheritance as a 
Juristical Person, may now be summed up in the following pro- 
positions : — 

Firstly . — An Inheritance in Abeyance, even from a Roman 
point of view, was no Juristical Person ; and when it is com- 
pared in one text with a Corporation (note (a)), the meaning 
simply is that a Fiction was employed in the one case as in the 
other. This Fiction, however, in each of the two above-men- 
tioned cases had other grounds and other consequences, and 
consequently a different character. 

Secondly . — The peculiar treatment of an Inheritance in Abey- 
ance by means of a Fiction was restricted amongst the Romans 
to facilitating certain acquisitions by Slaves belonging to the 
Inheritance. 

Thirdly . — There is therefore no justification for exhibiting 
that peculiarity of an Inheritance in Abeyance as an essential 
part of the Modern Law, inasmuch as that Law takes no cogni- 
zance generally of acquisitions by means of Slaves. 
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Section 103. 

Distinctions in the Combination of Jural Relations 
with Persons. 

Hitherto the inquiry has been as to who may generally be the 
Subject of a Jural Relation; in the first place, according to the 
general character of the Jural Relation itself, and next, according 
to the Positive Rules of Law, whereby that natural Jural Capacity 
is partly restricted and partly artificially widened. This end having 
been attained there arises the further question, how Jural Rela- 
tions may be combined with Subjects in themselves qualified for 
that purpose. This combination happens in a regular manner by 
some event affecting the particular individual, therefore by means 
of human action or suffering. Thus every one may acquire Owner- 
ship by Tradition or Occupat ion ; become a Creditor or Debtor by 
Contract ; a Debtor also by the Delicts which he commits, and 
a Creditor by those which are perpetrated against him. All this 
is equally true of Juristical Persons, only with this distinction, 
that the acts of their representatives will be regarded as their 
own acts. The general character of the facts which lead to this 
regular combination of Jural Relations with Persons will form 
the subject of the following Section. 

But there is also a different, more artificial, form of combination 
which is not based upon human action or suffering of a particular 
specified Person, but upon a general quality compatible with the 
most distinct individuality. This more unusual form of com- 
bination is produced in certain kinds of Jural Relations by their 
own peculiar nature ; in others it may happen by the exercise of 
individual Will-power in particular cases of application. Such an 
individual Will-power, however, is seldom met with in contractual 
Agreements, which, for the most part, are meant to satisfy a 
clearly conceived and closely defined view of present interests : 
more frequently it appears in a Testamentary disposition, in 



Digitized by v^ooQle 




§ 103 . Combination of Jural Relations with Persons . 279 

whose nature it moreover lies to operate upon a not very closely 
determinable future, and which, therefore, easily loses itself in 
the wholly Indefinite and Boundless. But a Testament which 
should attach a Right of Succession to general qualities instead 
of to a definitely conceived Personality (persona incerta), was 
prohibited in the older Roman Law, and Justinian was the first 
who established its validity (§ 93 (7) ). 

The general quality to which, in these irregular cases, a Jural 
Relation is at first attached in order through it to appertain to 
the Person in whom this quality is found, appears more par- 
ticularly in the following forms : — 

I. As a Political Relation , — If, for instance, in Rome a Legacy 
was bequeathed to the Emperor (quod principi relictum est), 
it was interpreted as not referring to the Emperor existing at 
the time of the execution of the Testament, but to whomsoever 
might be Emperor at the date of the acquisition of the Legacy. 
The Legatee was thus, properly speaking, an incerta persona, 
and the Legacy was consequently invalid ; that it was, neverthe- 
less, allowed to prevail in ancient times may be explained by the 
fact, that the exemption of the Fiscus from all the customary 
restrictions of the Private Law was transferred to the person of 
the Emperor (§ 101). Hence, therefore, the Rule was just the 
reverse in regard to a Legacy bequeathed to the Empress. This 
was deemed to refer to the Empress existing at the date of the 
Testament, so that it oftener than a Legacy bequeathed to the 
Emperor never came into operation : the reason for this was un- 
doubtedly that if the instrument had been interpreted in that 
freer manner ( # ) it would have been invalid under the general 
prohibition relating to an incerta persona (</). A similar case 
occurs in regard to a fideicommissum, which assigned a rent to 
the Priest and Servitors of a specified Temple, This was inter- 
preted as a yearly rent in perpetuity, payable to the persons 
holding those Offices at each period of payment. It was pro- 



(*) /.<*. Applicable to the case of a Legacy bequeathed to the Emperor. 
7 ratu, 

(«) L. 56, ^ de leg, (2, 31). 
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tcctcd against the prohibition of an ixcerta persona, by the 
Temple itself being regarded as the true Successor, which 
indeed was a Juristical Person, but as such a “certa persona” 
(§ 93 ( w ))> so that only the mode of appropriation of the money 
by the persons expressly named (Priest and Servitors), was in- 
tended to be denoted (£). 

The same rule would prevail at the present day if an Annuity 
were founded by a Public Official, which was intended to be 
drawn by each of his Successors in Office. 

II. As a Private Law Relation . — To this class belong Praedial 
Servitudes, not in accordance with individual Will-power, but 
according to the general character of the Law Institute itself (c); 
so in like manner, treated according to the same analogy, the 
aqua ex castello, which is no Servitude, because it is not based 
upon private Will, but upon the Ordinance of a Public Power (</). 
Finally, also, the Right of the Owners of a Colony with respect 
to the Colonists belonging to it by Birth (§ 54). 

Far more frequent and important is this form of combination 
in the German Law. To it belong most of the Real Servitudes, 
both with respect to the Persons entitled, as to those who are 
bound by them (<•) ; also the Right of Interdict on the part of 
those entitled, which is always connected with the Ownership of 



(b) L. 20, § I de ann. leg. (33, i) «• RiiSPONDlT, Secundum EA QUAE 
PROPONEKENTUK, Ministerium N um 1 N ATOki: M designation (nut the indivi- 
duals living at the date of the Testament), cac tcrum datum Templo .** 

(r) For instance, the Praedial Servitudes in relation to the persons entitled, 
because the title exists in the Owner of a parcel of land for the time being as 
such ; not in relation to the persons bound, because the Servitude must be 
recognised and respected, not merely by the Owner of the praedicm 
Servlens, but wholly in like manner by every other person. 

{J) L. I, 543 de qua (43, 22). 

(t') The Right to Real Servitudes is for the most part an annexum of 
Ownership in land but not always, for there are, for example, many personal 
Tithe-rights, and, in many countries, personal Service-rights. The Obligation 
to Real Servitudes is, in like manner, for the most part an obligation con- 
nected with the Ownership of land, as, for example, the Ground-rent in 
money or kind, or service : not so a Tithe, which is rather very commonly a 
pure jus IN RE, for instance, the right to take away the tenth sheaf from a 
particular field, without any positive obligation on the person liable to the 
Tithe to do anything on his side. 
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Land ; and lastly, the Right of Villeinage. The Prussian Law 
denotes these as Things* Rights in relation to the Subject, and 
distinguishes them by this addition from the true Things* Rights, 
which it calls such in respect of their Subject matter, or Rights 
in Things (/). 

But a combination of this kind may also occur by the exercise 
of the individual Will. Thus, for example, exemption from 
Land Tax, which may be conferred by special grant upon a par- 
ticular Estate, or upon a class of Estates ; that is to say upon all 
those who will enjoy the future Ownership of such Estates. 

III. As a mere factitious relation . — To this category belong in 
the Roman Law the Obligations of every one who is accidentally 
in the condition of being able to restore or produce some thing, 
therefore the relation of a Defendant in the actiones in kem 
Scripts (or quod metus causa and ad exhihkndum). In the 
German Law the Right of Interdict on the side of the persons 
bound by it, which furnishes the negative Obligation for every 
inhabitant of a specified district (without reference to any one of 
his Jural Relations in particular) to obtain certain professional 
services from no other vendor except the person entitled to the 
Interdict (*). These cases again relate to the common nature of 
the Law-Institutes here mentioned. But just in the same way 
may a Right be attached to such a simple factitious relation by 
individual Will-power, for instance, by means of a privilege 
granted by the Sovereign Power. 

The different forms of combination of Jural Relations with 
determinate Persons which are here grouped together, have 
recently been represented as Juristical Persons (g), quite erro- 



(♦) Such rights are not unfamiliar to the student of Indian Law; fur 
barbers, priests, sweepers, and a few other classes claim exclusive privileges of 
this sort, founded on ancient custom. Trans. 

(f) A. L. R. Th. 1. lit. II. § 125 — 130, with the addition that in Laws 
which speak of Things* Rights without a closer definition, the second meaning 
of the expression given above (as the more usual) is to be admitted. 

(g) Heise, Grundriss , I. § 98, note 15. “A Juristical Person is everything 
opart from the individual Man which is recognised in the State as a proper 
Subject of Rights. Every such Person must, however, have some one * sub- 
stratum * which forms and represents the Juristical Person. This substratum 
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ncously as I believe. For, as regards the Yearly Rent assigned 
to a certain Official status, or in regard to a Praedial Servitude, 
the person entitled must always be an individual Man, therefore 
a Natural Person ; except that the manner in which the Possessor 
of the Right may be ascertained at each period of time, therefore 
the mode in which one may obtain that Right, is here in a very 
peculiar and distinct way distinguished from the ordinary Rules. 
There is no trace here of Representation, which is inseparable 
from every Juristical Person. The Possessor of a Praedial Ser- 
vitude, for instance, exercises a power of disposition over it just 
as he exercises over every other Right of Property, with the most 
absolute freedom of Will ; and he may relinquish it in favour of 
the neighbour, who is restricted by it, either by gift or sale. In 
like manner the Official, to whom a Rent is assigned, may freely 
dispose of it during his period of service, since he does not 
administer it for a suppositious Person, but possesses it as his 
own Property, like every other Right. That he cannot relinquish 
the Rent in favour of his Successors is a very similar limitation 
to that imposed on a Legatee, that the house bequeathed to him 
must be restored on his death to a kideicommissarius. In 
both cases there is no occasion to regard the Subject of the 
Right as a Juristical Person. 



Connected with the distinctions in regard to the combination 
of Jural Relations with Persons is the question also as to the 
possible multiplying of Subjects in one and the same Jural Rela- 
tion. Here we encounter the greatest diversity. Many Jural 



may consist (I) of Men, and, in fact, of one individual at a time (in the case of 
Public Offices) ; (2) of Things, namely, Parcels of Land (in regard to Servi- 
tudes and our German subjective Things* Rights),** and the like. We may 
accept the established definition while we reject this subsumption of cases, 
because the Subject of a Praedial Servitude and the like is in point of fact 
always an individual Man, therefore nothing outside the individual mau. 
Hasse expresses himself to the same effect : “ that, for example, the Princkps 
of the Roman Jurists was regarded as a Juristical Person, that is to say, was 
conceived as perpetual, is evident from L. 56, D. de legat. 11.** (Archiv, 
vol. s, p. 67). 
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Relations can only be completely referred to a single Person as 
their Subject, such as Marriage, Usus, and Praedial Servitudes (A). 
Others may be referred at will to several, but nevertheless only 
to a partial extent, such as Ownership, Usufruct, and Emphy- 
teusis. Others again with greater freedom of Will, wholly as well 
as partially, such as Obligations and Pledges. Such a general 
statement of the various possible cases must suffice for this place, 
because a closer explanation of this subject can only be under- 
taken in a profitable manner by considering each Law-Institute 
by itself. 

End of Vol. II. 



(A) For instance, if several neighbours have a Right of Way over the same 
piece of land, they arc not (separately or collectively) Possessors of one and 
the same Right, but each individual has his Servitude as a complete Right 
existing for himself, without any connection with the Servitude of the rest. 
That these Rights can co-exist with respect to the same Subject, without 
coming into collision with one another, lies in the mode in which Ways arc 
usually used, therefore in the factitious quality of this particular Servitude. 
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APPENDIX III. 

The Vitality of a Child \ as the condition of its yural 
Capacity . 

(section 6i, note (/).) 

It is a very general assertion of our Lawyers that the fact of a 
living Birth is not suflicient for the Jural Capacity of a Child, 
but that there must still be added thereto the Capacity for Life, 
or Vitality. By this, however, they mean the following : — There 
is a certain period of pregnancy, before the expiry of which a 
living Birth may indeed occasionally occur, but nevertheless with 
the consequence that such a Child can at most live only some 
hours or days. By reason of this Incapacity for the longer 
duration of life, all Jural Capacity must be denied to the Child, 
even for the short time during which it actually lives. In order 
to examine this assertion it is necessary, in the first place, to 
explain a wholly different proposition (<i), appertaining to Family 
Law, which has laid the innocent foundation for that doctrine. 

According to the Roman Law a Child entered at Birth into 
Paternal Power, if its parents, at the period of conception, 
lived in a Marriage valid according to the Civil Law (£). This 
factitious condition of Paternal Power, upon which so many other 
rights depend, resolves itself into the following elements : — (i) 
Natural Paternity, t.e, t the fact that a particular Man is the true 
progenitor of the Child ; (2) Natural Maternity ; (3) a valid 
Marriage between the true Father and the true Mother ; (4) the 
existence of this Marriage at the moment of conception. Of 
these four elements the second and third present no difficulty : 
both these facts will be disputed in only the rarest cases, and 
where they are disputed, there the ordinary proof, just as in 
regard to every other contested fact, is possible and requisite. 
It is otherwise maintained in regard to the first and fourth 
elements. For conception is a secret of Nature which first 
shows itself after a considerable period in its outward effects, 
and in regard to which a proper proof is not merely difficult and 



It is therefore discussed here, in favour of the inquiry concerning 
Vitality, to some extent by way of anticipation, although its proper place 
would nave been in the System of Special Laws, and, in fact, in that relating to 
the origin of Paternal Power. 

(b) Pr. 7. de patna pot. (i, 9) ; Ulpian, V. } 1. 



Digitized by 



Google 



The Vitality of a Child, &e. 285 

rare, but is wholly inconceivable (c). How was this difficulty 
then to be treated in the Positive Law ? It might perhaps be 
ordained that something similar to proof is obtained, when a 
Judge is required to determine, according to all the circum- 
stances, of what Father and at what period the Child might 
probably have been begotten. This treatment, however, appears 
for the following reasons to be most questionable. In the first 
place, on account of its great uncertainty. Cases may well in- 
deed occur in which the external grounds of probability for or 
against Paternity are so strong, that they must also appear to an 
impartial mind as almost amounting to certainty. But these 
are precisely the cases in which the subject of Paternity, as a 
matter of dispute, is seldom met with, and ordinarily there will 
remain so great an uncertainty that a decision could not be 
arrived at without a very free exercise of judicial discre- 
tion ( d ). In the second place, however, this discretion becomes 
here all the more dangerous and unsuitable, because it con- 
cerns not only personal interests, but at the same time more 
general moral interests : the peace of the whole Family, and 
the honor of the Woman. For this reason the Roman Law 
has abandoned that mode of individual discovery, in accor- 
dance with the balance of probabilities, and on the contrary 
has struck out the following course. It proceeds upon the 
possible duration of pregnancy down to the birth of a living 
Child, in connection with which it must be assumed, according to 
practical experience, that a Child can certainly be born alive on 
the 182nd day after conception, but also at a much later period, 
and even down to the expiry of the tenth month (*). In ac- 



(c) For instance, the acknowledgment by the Father, consequently also the 
affirmation on oath (de verdate), cannot prevail as proof, because even the 
Father cannot possibly have a personal knowledge of this fact, but only belief 
and trust, which in a lawsuit receive no consideration. 

(d) It might be objected that this proves too much, for in regard to the 
Action for Alimony, recognised in practice, proof of this sort would surely be 
admissible, and it is quite suitable to it. This assertion, however, would be 
ciuite erroneous, for what has to be proved in an Action for Alimony is not 
tnc fact of procreation, but the completely different and very easily provcable 
fact of cohabitation. This fact by itself supplies in that case the basis of 
the Obligation, and not because it furnishes a presumption of procreation; 
for if this presumption were drawn, it would be to presume something impos- 
sible, and therefore contrary to common sense, namely, that the same Child 
can in truth be begotten by several fathers. 

(*) L. 3, § 11, 12 de sins. (38, 16) “Post dec km menses mortis natus, 

NON ADMITTETUR AD LEGITIMAM 11 KREDIT ATEM. Dk EO AUTEM, QUI 
CP.NTESIMO OCTOGESIMO SKCUNDO DIE NATUS EST, HIPPOCRATES SC R I RSI T, 

kt D. Pius pontificibus rescripsit, jusro tempore vidkri natum : 

NEC VIDERI IN SERVITUTE CONCEPTUM, CUM MATER IPSIUS ANTE CEN- 
TESIMUM OCTOGESIMUM SECUNDUM DIEM ESSET MANUM1SSA.” The tell 
months* Rule is founded on the Twelve Tables (Gcllius, ill. 16), and it has 
been inserted in the Fourth Table. The 182 «lays* Rule is confirmed even in 
the text itself by Hippocrates and a Rescript of Antoninus. The question 
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cordance with this physiological rule 182 days in the first place, 
and then ten months, are to be reckoned back from the ascer- 
tained date of Birth. There thus arises an interval of four 
months. If within these four months, or within a portion of the 
same, the proved Mother of a child has lived in wedlock, the 
Husband is presumed to be the Father of the Child, otherwise 
the Child, to speak juristically, has no Father (/). This is the 
true sense of the important rule of law : Pater is est quem 
nuptiae Demonstrant (g). This presumption prevails both for 
and against the Father, so that each party can appeal to it who 
has an interest therein. It is not required to bo supported by 
the probability arising from the antecedent circumstances, but it 
is also not permitted to be contested with reference thereto. It 



has been asked, What had the Pontifices to do with this matter ? Cujacius 
thinks they had the care of legitimate Births (in L. 38 Je V, S . Opp . VII l. 
519), which appears to me to be too modern a view. The text itself, how- 
ever, says very clearly that the question related to the son of a Slave woman : 
no doubt it was desired to admit him to a Sacrificial or Priestly Office, for 
which only Freeborn persons were eligible. Concerning the period of 182 
days, compare below, 9 181, note (h) ; L. 12 de statu horn, (r, 5) “ Septimo 
MENSE NASCl PERFECTUM PARTUM, JAM RECKPTUM EST PROPI'ER AUCTORI- 
TATEM DOCTISSIMI VIRI HlPPOCRATlS : ET 1 DKO CREDENDUM EST, EUM 
QUI EX JUSTIS NUPTIIS SEPTIMO MENSE NATUS EST, JUST UM F 1 LLIUM ESSE.* * 
Perfectly partus can in this connection only mean an actual living Child, 
in contradistinction to an abortus. What it might also signify will be men- 
tioned below (note (y ) ). Lastly, in support of the above Rule, is the old 
Rule of Law that tne Widow should not conclude a new Marriage till ten 
months after the death of her Husband, because otherwise there would be fear 
of a sanguinis turhatio. L. i i, { I de his qui not . (3, 2) ; L. 2, C. de sec . 
nupt. (s, 9). An individual application likewise occurs iu Nov. 39, C. 2, in 
which Justinian refers in the severest language to a Widow who bore a Child 
eleven months after the death of her Husband. 

(f) For instance, according to the clear rule of the more Ancient Law. 
The more Modern Law has admitted in this matter two modifications which 
facilitate legitimacy: — (1) When the Child is bom less than 182 days after a 
concluded Marriage, it will nevertheless be deemed legitimate — that is to say, 
in this case the recoguitiou by the Husband supplies the deficiency in the 
period. L. 11, C. Je uat. liberis (5, 27). (2) Children bom in concubinage 
(naturales) were legitimized by a subsequent Marriage ; here, therefore, the 
recognition also supplied the presumption which otherwise was only based on- 
that period. L. 10, 11 C. natur . liberis (5, 27). 

(g) L. 5 de in Jus Vocando (2, 4). It docs not, therefore, mean, as many 
quite wrongly express, Pater is est quem Justae Nuptiae Demonstrant. 
One has in this matter confounded a twofold and wholly different influence of 
Marriage upon the condition of the Children : (1) The Marriage existing at a 
certain period establishes the factum of Paternity, and therefore it is imma- 
terial whether it is Justae nuptiae or not, 90 that, for example, the Roman 
Citizen also who took a Peregrina in Marriage, was regarded as the true 
Father of his lawful Children. All that was necessary was that the Marriage 
should not be prohibited, e.g. on account of incest, for then it was invalid, 
that is, it did not exist, and the children were not children of the Husband, 

L i 2 J. de nupt . (1, 10). (2) If the Marriage was at the same time a Civil 

arriage, the further consequence followed that the children were bom in 
Pateroid Power. 
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prevails rather per se as complete proof, and it can only be 
weakened by the proof of absolute impossibility, such, for in- 
stance, as results from a long unbroken absence of the Hus- 
band (A). Whether the physiological presumptions of that rule 
are, however, correct, cannot naturally be investigated here. 
But the avoidance of individual judgment which underlies it 
must be recognized as salutary in the highest degree, when one 
regards how vacillating and contradictory are the opinions of 
physiologists, whether expressed in theoretical writings, or in 
the decisions of the Medical Faculties (1). To be specially 
praised, moreover, is the important scope of the admitted period. 
True under its protection many an actually illegitimate Child 
may obtain the Rights of one bom in wedlock ; but, in the first 
place, the danger of an opposite wrong is in itself more im- 
portant, and, in the next, that danger surely is small in com- 
parison with the danger that, during the existence of a Marriage, 
children should in point of fact be begotten by a strange Father, 
and should nevertheless be acknowledged as legitimate ; and this 
last and greater danger cannot and will not be counteracted, 
because every attempt in that direction would only lead to far 
greater evil. 



(h) If, therefore, for example, a Child bom on the 182nd day should fully 
grow up, so that one might assume that its conception had taken place before 
Marriage, the Child must nevertheless be regarded as the offspring of the 
Husband ; if, on the other hand, the Child were bora before that period, it 
was not recognised as the Husband’s, even if the Surgeon, by reason of the 
Child’s immature condition, maintained the possibility of conception having 
taken place during Marriage. In like manner, if a Child were bora nearly ten 
months after the death of the Husband, the immature condition of the Child 
would not prevent it from being recognised as legitimate. The prevailing 
opinion is wholly opposed to these assertions, Hofackcr, 1, £ 544 ; Strubcn, 
Rechtl, Bedenken , 5, No. 86. The proof of the commission of adultery 
certainly cannot invalidate the above presumption. 

(/) Amongst other things, we should not suffer ourselves to be deceived by 
the circumstance that many Medical works fix some one period as the extreme 
limit before which a vital Birth is not possible ; for they nevertheless often 
admit that there arc abnormal cases in which a very immature Child by extra- • 
ordinary and skilful care may be preserved. Thus (Eltze, De partu vito vital i t 
$ 37, quotes from named authors two very remarkable cases, in one of which 
a woman gave birth to a Child within six months of a former delivery, and the 
life of the child was preserved, although it was certainly less than 182 days in 
the mother’s womb. Concerning the opinions of Medical men, following 
mostly each other, cf. Glück, 28, p. 129 et seq . It is particularly gratifying 
to me to find how the views here set forth coincide with the opinion of one of 
the most esteemed Medical writers — A. Henke, On Early and Later Births ; 
Treatises on the Province of Medical Jurisprudence , vol. 3 , pp. 241 — 307. It 
is true that he lays down the normal limits of possible Pregnancy (pp. 265, 
284), but he admits that anomalous cases occur which destroy all certainty of 
speculation (pp. 271, 292 et seq). His conclusion is that the most decided 
praise is due to legislation, particularly to that of the Roman Law, for 
excluding the uncertainty of individual judgment by positive Rules (pp. 271 — 
274, 3 ° 3 > 304). He particularly approves also of the considerable extension of 
the period admitted in the Roman Law. 
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All this is now clearly and positively determined in our Law 
Sources, and our Writers also have never wholly misunderstood 
it, although it has not unfrequently, owing to the want of separa- 
tion of the Ideas and Rules interwoven into one another, been 
^made unnecessarily obscure, or else been sought to be weakened 
by exceptions in individual cases. But these Writers have not 
been content to abide here, they have actually superadded thereto 
the following propositions. 

If it should at any time occur, say they, that a Child were 
nevertheless born alive before the 182nd day after its concep- 
tion, it would be incapable, at least according to the legally 
recognised physiological rule, of continuing alive for any length- 
ened period, and we cannot, therefore, assign any Rights to it. 
Hence, for Jural Capacity, not merely Life but also Caapacity 
for Life, or Vitality, is requisite, so that the Child not capable of 
Life, has no Rights, and is treated rather like one born dead, 
an abortus (k). Before this doctrine can be fundamentally 
examined, it is necessary to mention a still further special modi- 
fication of it. It has undergone, for instance, at times a wider 
development, for it has been said that Children who are born in 
the seventh month are capable of living, while those in the 
eighth month are not so (/). But this new development has in 
later times, for the most part, been abandoned (///). 

I will now endeavour to show that the above stated doctrine 
of Vitality, as a condition of Jural Capacity, has absolutely no 
foundation in our Law. 

It must be rejected according to the general notion of Jural 
Capacity. For this notion is bound up with the mere existence 
of every living Being, without reference to its expectation of 
continuing this existence for a longer or shorter period. What 
then was the ground for a restriction on this side, and what was 
its limits ? 

It is inadmissible if we regard the contents of our Law Sources. 
The occasion for it was apparently the positive Roman Rule of 
182 days, but a justification of that doctrine certainly does not 
lie in this Rule. For the Romans applied the 182 days Rule 
exclusively with the view of establishing a presumption in favour 
of Paternity, but clearly not, as those Lawyers intend, with the 
object of excluding certain living Beings from the enjoyment of 



(b) It is thus distinctly stated by Haller, Vorlesungen über de ge rieht I . 
Arzneiwissenschaft , vol. 1, Berne, 1782, kap. 9, } 3, 7, and by CLltzc, De 
par tu vito vitali , $ 15, 19. 

(/) Cujacius, in J’aulum, iv. 9, § 5 *• Qi i ante skptimcm, vel octavo 
mense prodkunt, impkrkkcti sunt nee vitales. Nono aitkm, kt dkcimo, 
ET UNDKCIMO A cuNCEi'TiONis in K legihmi partus Kir nt.” He regards it 
as a practical Law, and connects it clearly also with Jural Capacity. How this 
question at one time became the subject of a legal contest will be mentioned 
below from Gellius. 

(m) Haller, in loc . cit. { 9. 
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Human Rights. The texts which most closely touch our ques- 
tion are obviously the L. 2, 3, C . de posthumis (6, 29). These 
declare that a Child has a Capacity for Rights immediately upon 
a completed Birth, even should it die the instant ( illico ) after- 
wards, for example in the hands of the Midwife. There certainly 
lay here a ground for very closely distinguishing whether this 
speedy Death was the consequence of the absence of the innate 
Power of Life (Vitality), or of some external cause ; but we do 
not find a word of this distinction, and it was certainly, there- 
fore, not in the contemplation of the legislator. The reasons 
which are adduced by the opponents from the Sources are 
uncommonly weak, and are involved for the most part in an 
obvious circle, of which more will be said below in our review 
of the Writers. 

That doctrine is moreover destitute of even the possibility of 
a true and proper application. The Child is not capable of 
living, it is said, which is born earlier than 182 days after its 
conception. But how are we then to ascertain the date of 
conception ? Precisely because we are not able to ascertain it 
the Romans ordained that the computation should be reckoned 
back from the known, certain date of Birth. In order to 
extricate themselves from this obvious circle, those Writers have 
but one resource, which certainly also underlies their opinion. 
The)' are obliged to invoke the aid of the Surgeon, who must 
declare that the Child appears so immature that it could not 
have existed in the mother’s womb for 182 days, and we «ire 
then to conclude from this that the Child is not capable of 
living. But in this treatment of the matter the number of 
days is quite uselessly placed in the middle ; it merely serves in 
fact to completely veil the arbitrary character of that treatment, 
and it would be much more natural to allow the Surgeon to 
declare at once that the Child appears so immature that owing 
to this, its visible constitution, it cannot possibly live long; 
indeed the Medical testimony is irreconcileable with that close 
determination of the age, and it is impossible, therefore, that it 
could have formed the basis of the view of the authors of our 
Law Rule. For what Surgeon could in truth have the audacity 
to assert, th.at the Child produced before him had been exactly 
181 days in the mother’s womb, and neither 182 nor 183? 
According to this new «application, however, it is also quite clear 
what a dangerous and uncertain individual decision is drawn into 
the matter wholly without necessity : therefore precisely that evil 
which, in another relation, by the presumption of Paternity, was 
rightly and intentionally guarded against in the Roman Law. 
May it not be objected that, if the fact of the life of the Child, 
even «according to our own «assertion, must be established, why 
not then the Capacity for Life ? 

But precisely in this matter a distinction is rightly observ.able. 

K. u 
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Life is for the most part an object for the perception of the 
senses, and can, therefore, like every other matter of fact be 
proved without risk by ordinary evidence ; the decision as to 
Capacity for Life, however, must be determined by scientific 
rules, concerning which Medical men themselves arc in the 
greatest doubt. It is moreover to be noted that those who 
contend for the opposite view, arc yet, in the application of 
their rule, always compelled to tacitly add the condition, that 
the Child as a fact has actually died immediately afterwards. For 
if, for example, immediately after Birth a precise statement of 
facts were drawn up and sent for opinion to a Medical Faculty, 
«and after several months an opinion were forwarded denying 
Vitality and Jural Capacity to the Child, but by extraordinary 
artificial nursing and care the Child had in point of fact been 
preserved, and subsequently attained a great age, surely no one 
would wish to push the vindication of that doctrine so far as to 
pronounce a Human Being devoid of Rights by reason of his 
want of Capacity for Life, who had actually already established 
the existence of this Capacity (//). 

Besides many advocates of the doctrine of Vitality are like- 
wise guilty of the following remarkable inconsistency. Suppose 
there is a fully mature and properly delivered Child born, and 
this Child also gives the clearest signs of life, but dies im- 
mediately afterwards. On the dissection of the corpse such an 
organical defect is found which would have rendered the longer 
continuation of life completely impossible. Here perhaps the want 
of Vitality is far more certain than in regard to mere immaturity, 
and yet in such a case the Jural Capacity is not disputed by most 
of the writers referred to. If, then, for the sake of consistency 
that doctrine were here also enforced, the danger of arbitrari- 
ness, therefore the uncertainty of Law, would undoubtedly be 
thereby largely increased. 

With this inconsistency is finally associated a second, no less 
remarkable, which refers to the relation of the Civil with the 
Criminal Law. If one takes a wholly simple view of the matter, 
those who require a Capacity for Life in the Civil Law, and out- 
side the same treat the newly born Child as dead, must also in the 
Criminal Law deny the possibility of an offence being committed 
against it, since no offence can be committed against a dead body. 
He who, therefore, requires Vitality in the Civil Law, and never- 
theless, in regard to the killing of a non-viable Child, sutlers a 
punishment to be incurred (though not the ordinary punishment 
of Death), is clearly inconsistent. In the Criminal Law the 
inquiry has taken a special turn for two reasons. In the first place, 
by reason of the expression “ regularly formed ” ( Glicdmässigkeit ) 
occurring in the Carolina (Art. 131), which has very frequently 



(//) Cf. the cases mentioned ante, note (1 ). 
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been understood to refer to Vitality. Secondly, because grounds 
were believed to exist for distinguishing Child-Murder properly 
so called (/. e. which was perpetrated by the Mother under certain 
circumstances) from other Murderous Crimes, and of treating it 
more leniently ; hence also the want of Vitality was especially 
used with the view of warding off punishment from the Mother, 
but at the same time the question with regard to other cases of 
Murder of a newly born Child (for example by the Midwife) was 
omitted to be answered. That recently some Criminal lawyers 
have desired to make Vitality independent of a definite period 
of time is not to be considered as anything special, since even 
in the Civil Law, as above remarked, the period is only the 
apparent, and the Medical verdict is alone the practical, element 
of importance. 

Proceeding to details the opinions of Criminal lawyers have 
thus arranged themselves. The one extreme party proceeds upon 
the assumption that the Capacity for Life is an essential element 
of the corpus delicti, so that by the want thereof all punishment 
must cease. So Feuerbach teaches, but only in regard to Child- 
Murder properly so called, and simply in consequence of the 
language of the Carolina (o ) : how he would treat other similar 
cases he does not permit himself to decide. 'Phis opinion is 
carried to its extreme point by Mittermaier (/»). According to 
him all are Incapable of Life who are not able to preserve their 
life for long, whether this arises from premature Birth, or from 
organical defects ; he includes in* this category, moreover, such 
as, in particular cases cited by himself, may have actually 
survived till the fourth, and even till the tenth day: no Child 
of this sort can 44 be called a real living Being,” it has simply 
the 44 semblance of an apparent Life “ here it is certain that 
no Life was robbed from it.” To this doctrine, which is by no 
means restricted to Child-Murder properly so called, is not to 
be denied a certain innate consistency ; but I cannot help 
doubting whether Mittermaier himself has clearly conceived the 
very wide-reaching practical consequence of the same. In 
order to place on one side the indulgent consideration towards 
Child-Murderesses, whereby the particular question is only 
rendered obscure, let us assume the case where a Midwife, 
gained over by avaricious collateral Kindred, may have strangled 
a completely full grown, and undoubtedly living child. She 
would remain, according to the doctrine just expounded, 
wholly exempt from punishment by the Criminal Judge, 
immediately as the Surgeon declared that the Child had such 
an organical defect, that even without the occurrence of that 
act of IkVs, the Child could not have lived long ; she can at 



(o) Feuerbach, $ 237. 

(J>) Mittermaier, Nates Archiv des Criminalrechts , vol. 7» PP» 3 * 6 — 3 2 3 » 
especially pp. 3 1 «—320. 

U 2 
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most be punished by the Medical Authorities as a matter of 
discipline. Others desire to exclude, in the case of defective 
Vitality, only the ordinary punishments, and this, moreover, only 
in the case of Child-Murder properly so called : they are far 
from conceiving it as unpunishable, and, therefore, from de- 
priving the non-vital Child of all protection of the Laws. 
Carozov especially belongs to this class, and he only so far 
permits a gentler treatment for such a case that he would spare 
a Child-Murderess from so harsh a punishment as that of the 
Sword (y). Others again finally pay no respect to the Capacity 
for Life, so that they allow the ordinary punishment to operate as 
regards thc\ killing of even a non-vital Child (r). Accordingly 
the relation of those lawyers who, in the Civil Law, deny a 
Jural Capacity to a non-vital Child, to these various opinions 
of Criminal lawyers, is the following: — If they admit the 
opinion of Mittermaier, they are indeed consistent ; if, on the 
other hand, they allow some sort of punishment, whether the 
ordinary or an extraordinary one, to be incurred by the act of 
killing, they are inconsistent, and that is the modern incon- 
sistency to which special attention must be here directed. 



If then upon all these grounds the admission of Vitality as a 
condition of Jural Capacity must be wholly rejected, it might be 
thought that it was only a discovery of Modern lawyers, and that 
it had not been conceived by the Romans, llut this cannot be 
asserted ; on the contrary, the Romans were well acquainted 
with this doctrine. This statement may at least appear strange 
when the non-jurist ical Roman writers do not always suitably 
distinguish the questions here propounded, notably the two 
questions, how many days after conception are necessary in order 
that a Child born alive may continue to live ? and how long 
pregnancy itself can be generally prolonged ? The texts of the 



(q) Carpziiv, Pract. rer. crim . quae.it. n, Nos. 37 — 43. Among the more 
recent belongs Puttmann, J. crim. j 339. 

(/*) To this category belong the following : — Martin, Criminatrecht, $ 107, 
122 ; l lcnckc, Lehrbuch , $ 165 ; Jarhe Handbuch , vol. 3, p. 277 ; Spangen- 
berg, Neues Archiv des Criminalrechts , vol. 3, p. 28. It would sceni that in 
this inquiry one lias not always sufficiently distinguished— (1) the condition of 
fact, (2) the illegal will. If the non* Vital Child is to Ik* treated as a corpse, 
the opinion of Mittermaier is then correct ; and the will is a matter of indif- 
ference. If, on the other hand, it is to be regarded as a living Being, the will 
has to be taken into account. If, for instance, the person doing the act was 
aware of the Incapacity of Life, his intention certainly assumes a milder 
character than in the opposite case, where he intentionally destroyed the 
further development of a living Being. From this point of view, the opinion 
of Carpziiv could be defended against the objection of a mere capricious 
arbitrariness. 
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old writers concerning these topics, so far as they deal with the 
Law, are the following : — 

Plinius, His. Hat. lib. 7, C. 4 (5) : — “ Ante septimum mensem 
haud uxquam vitalis est. Septimo nonnisi pkidik posteriori: 

PLENILUNII DIE AUT 1NTERLUNIO CONCEPTI NASCUNTUR. TRALA- 
TITIUM IN AEGYPTO EST ET OCTAVO G1GNI. JAM QU1DKM ET IN 
Italia tales partus esse vitales , contra pkiscorum opi- 
niones Masurius auctor est, L. Papirium praetorem, 

SECUNDO HKRKDE LEGE AG ENTE, HONORUM POSSESSIONEM CON- 
TRA EUM DEDISSE, QUUM MATER PARTUM SE XIII. MENS Ili US 
DICERET TULISSE, QUONIAM NULLUM CERTUM TEMPUS PaRIENDI 
STATUM VIDERKTUR.” 

Here the expression vitalis occurs twice, but I do not believe 
it is employed in our sense, namely to denote the Capacity of a 
living Being to continue Life. For the expression is so arbi- 
trarily interchanged with nasci and gigni, that it is certainly 
more natural to understand it to refer to a living Birth generally 
(without that liner distinction). Pliny's meaning therefore 
is : Children can never be born alive before the seventh-month 
after conception, in the seventh month only when the con- 
ception takes place upon certain days, determined by the 
changes of the moon : whether also in the eighth, is doubtful ; 
in /Kgypt it has always been admitted, in Italy only in Modern 
times. Lastly, the decision of the Praetor Papirius belongs 
to the wholly dilVerent question, how far at longest from the 
Birth of a Child can one reckon back in order to acknowledge 
legitimate conception. .. .According to this explanation the 
entire passage has no concern with our present disputed question. 

(icllius, lib. 3, C. 16, “De partu uumano. .hoc quoque 

VKNISSE USU Rom AE COMPKRI : FeMIXAM nONJS ATQUE II ON EST IS 
MORIUUS, NON AM1UGUA PU DICHT A, IN UNDEC1MO MKNSE, POST 
MAR1TI MORTEM, PEPER1SSE ; EACTUMQUE ESSE NEGOTIUM PROP- 
TER RATIONEM TEMPOR1S, QUASI MARITO MORTUO POsTEA CON- 
CEPISSET, QUONIAM DECEMVIRI IN DEC EM MENSIPUS GIGNI IIO- 
M1NEM, NON IN UNDECIMO SCR1PSISSENT : SED D. II ADRIAN I'M 
CAUSA COGNITA, DECREVLSSE IN UNDECIMO QUOQUE MENSE 
PARTUM EDI POSSE; 1DQUE 1PSUM EJUS RE1 DECRETUM NOS 

I.EGIMUS MEMINI EGO ROMAE ACCURATE 1IOC ATQL I. 

SOLICTTE QUAESITUM, NEGOTIO NON REI ] UNC PARVAE POslU- 

i.ante, an octavo me use in fans ex utero vivus edit us cl statim 
morluus jus Irium liberorum supplcvissct ; quum abort io quibusdam t 
non partus , viderdur mensis octavi intempeslivi/as .” (Here follows 
then literally transcribed the passage from Pliny concerning the 
Praetor L. Papirius.) 

The lawsuit again concerning the eleventh month does not 
touch our question ; on the other hand that concerning the 
eighth is very noteworthy. For here our case is closely desig- 
nated : a living Child, who had died immediately afterwards, was 
asserted by one party not to have been capable of living as an 
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eight months* Child, and for this reason was not to be reckoned 
as one born alive. The decision is unfortunately not related. 
But it is an especially noteworthy incident at all events, that the 
subject matter of the lawsuit was not the Jural Capacity of the 
Child, but the Jus libekorum of the Mother. Indeed we can 
still further amplify this information with tolerable certainty : 
the lawsuit did not relate to the avoidance of a penalty by the 
Mother (for even monstra would be reckoned for that purpose, 
certainly, therefore, also a Child born dead) (.r), but to a reward 
attached to the Jus libekorum. 

Finally, the most important passage is that of Paulus, wherein 
he enumerates the conditions under which the woman will be 
entitled by the jus libekorum to the Succession (one of the 
most important rewards) according to the Sc. Tcrtullianum : — 
Paulus, lib. iv. tit. 9, ad Sc. Tertullianum, § 1. “ Matres 

TAM INGENUAK, QUAM LIBKRTINAE, UT JUS LIBERORUM CON- 
SECUTAK VIDEANTUR, TER ET QUATKR PEPERISSE SU1-FICIET, 
DUMMODO riivs, it pleni i tmporis pari amt.** 

§5. “ Septimo mense natus matri pkodest: ratio enim 

PyTHAGOREI NUMERI HOC VIDETUR ADMI1TERE, UT aut SfpÜMO 

pleno , aut dicimo mense partus maturior (/) videatur.” 

This passage relates entirely to Vitality, since it requires vivos 
et pleni temporis, and therefore pre-supposes the possibility of 
a living and yet immature (non-vital) Child. It cannot more- 
over be asserted that pleni temporis signifies that super- 
stites would be actually required at the time of Succession, for 
that is elsewhere distinctly denied («) ; just as little, that legiti- 
mate children were requisite, and that the plenum tempus 
referred to the presumption of conception having occurred during 
marriage, for in regard to the Jus libekorum of the woman the 
legitimacy of the children would anyhow not be considered, and 
particularly not. so in regard to the inter-Succession between the 
mother and her children (?»). Paulus therefore undoubtedly 
means that each of the three children must not merely have 
been born alive, but must also, according to the period of preg- 
nancy, have been vital (pleni temporis), in order that the 
mother may be able to rely thereon. lie clearly supposes, 
therefore, that the shorter period of pregnancy will be discovered 
either by the opinions of experts, or by the personal avowal of 
the mother, which we must in truth regard as disadvantageous 
to her. But what then is the period which he prescribes as 
plenum tempus? That he declares plainly in section 5 : — 



(s) See also { 61, note (^). 

(/) The edition brinceps (Paris, 15, 25) reads mat unis, which is simpler 
and more natural than maturior ; but this has no intlucncc upon the question 
at issue. 

(//} Paulus, iv. 9, { 9. 

(2-) Ibid. IV. 10, { I. 
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The child must at least have been in the seventh month, that 
is to say the pregnancy must have continued beyond six full 
months, and this statement concerning the practical Law com- 
pletely accords with the shortest period which is assigned by 
Ulpian and by Paulus himself in other passages (Note (*) ) in 
regard to the presumption of Paternity, namely 182 days. So 
far everything is clear and consistent ; but there arises a great 
difficulty from the circumstance that Paulus in section 5 wishes 
to support the statement regarding the seventh month by the 
authority of Pythagoras ; for according to Pythagoras, says 
Paulus, a mature child will be born aut septimo pleno aut 
DEC iMO men.se. This does not accord with either the preceding 
words, nor with the above stated Rule, according to which the 
commencement of the seventh month is sufficient. For this reason 
Noodt has proposed the following moderate emendation, which 
since his time has been still further confirmed by a comparison 
of old manuscripts: ur aut Septimo, aut pleno decimo 
mense ( w ). By this means an apparent conformity is secured 
with Ulpian’s Rule relating to the intermediate period between 
182 and 300 days. But nevertheless only an apparent confor- 
mity, since pleno decimo mense does not mean during the 
whole course of the tenth month (whether in the beginning, in 
the middle, or at the end of it), as would he in accordance with 
Ulpian’ s Rule, but strictly at the end of the same (in fact equi- 
valent to COMPLETO decimo mknse), so that a Child would not 
be recognised if born in the middle of the tenth month. In 
point of fact, however, the solution of the difficulty lies in 
another direction. Paulus does not mention the rule aut 
septimo pleno ACT decimo mense as a practical Law, but 
simply as the opinion of Pythagoras. Now fortunately we learn 
what this opinion was very accurately from another Writer (a). 
According to him a Child can only he born on two particular 
days, and absolutely not during the intervening period, namely 
only on the 210th day after conception (aut septimo pleno), 
and on the 274th day (aut decimo mense) ; the one is the 
minor partus or Septemmestris, the other the major or 
DECEMMESTRis. This he proves by a very wonderful and com- 
plicated calculation, but which is so accurately stated that it is 
not possible to misapprehend it. That Paulus also conceived 
this doctrine in the same way is shown by the agreement of the 
final results, and especially also from the use of the words aut — 
aut by Paulus, which are suitable enough for two alternative 
valid days, but not for two ultimate points of time with an equally 



(7c') Noodt, Ad Pandect as, lib. 1, tit. 6. The Manuscript reading L given 
in Bonner’s quarto edition, Appendix, p. 187. 

(.v) Censorinus, De die natal i , cap. II. I am indebted for this explanation 
of the text of Paulus, from the work of Censorinus (who was indeed quoted by 
Schulting but not made use of), to a communication of my friend Lachmanu. 
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valid long intervening period. But if we now compare the Rule 
of Pythagoras with that of the Roman Law, also recognised by 
Paulus, we shall find a complete difference, inasmuch as Pytha- 
goras assumes a living birth to be first possible on the 210th day, 
whereas the Roman Law (and certainly Paulus himself in the 
text quoted by us) clearly prescribes a full month earlier, and 
without any restriction as to any one prescribed day. Hence it 
follows that the reference to the authority of Pythagoras by 
Paulus is nothing else than an unnecessary and even absurd 
exhibition of learning ; absurd, because the Rule of the Roman 
Law and that of Pythagoras are in fact completely different, and 
even according to the statement of Paulus himself the two Rules 
have nothing in common with one another, except the homony- 
mous words (but used in a different sense) skptimo mensk. 

Prom this inquiry the following result is obtained. Paulus 
says, a Child, living indeed but not having a Capacity for Life 
(/*. e. % not a seventh month at least), cannot be reckoned amongst 
the three children bv whom the Mother acquires a claim in 
accordance with the Sc. Tertullianum. It might be doubted 
whether this may not have been simply an opinion of this 
individual Jurist. I do not believe it to have been so, because 
Gellius mentions a law-suit which actually related to a Child of 
eight months : it would rather seem, therefore, that the opinion 
which was at first wavering but which at last developed into a 
settled Rule, was, that only Children born before the commence- 
ment of the seventh month of pregnancy could not be included 
in the reckoning. But both with Paulus as well as Gellius that 
Rule exclusively concerns the establishment of the jus libkr- 
orum, and, in fact, with Paulus certainly (in regard to Gellius 
the matter remains undecided), only with respect to rewards. 
On the other hand, we have absolutely no ground for assuming 
that Paulus or any other Jurist applied the condition of Vitality 
also to the personal Jural Capacity of a child born alive (_y). 

What then results from all that has been said above as regards 
the general doctrine of Vitality in relation to the Justinian Law ? 
Nothing in the least, except perhaps an additional argument 
against it. Concerning the Jus liuerorum anyhow there was no 
longer any question. In regard to the Jural Capacity of the Child 
also the condition of Vitality, so far as we know, had not been 
asserted in early times. Even if some old Jurists had asserted 
it, it would only be all the more certain that the Compilers had 



) If the same Paulus elsewhere says: — Septimo aikn.sk nasci pkr- 
FEctum partum (note (c) ), so is the FKkFECTiM PARTUM nut only ill 
itself ambiguous, since it might be as well used for vivt m (Capacity for a 
living Birth) as for vitalem (Capacity for a longer continuation of Lite), but 
it is clear from the succeeding words, that he there states the Rule solely for 
the Presumption of Paternity, in reference to which no question of Vitality 
can arise. 
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intentionally rejected this doctrine, since it is not admitted into 
our Law books, and it stands in fact entirely opposed to the very 
general language of the most decisive passages of the Code (s). 



To expound the opinions and arguments of Lawyers in regard 
to this disputed question is difficult, because most of them formed 
no clear conception of the matter themselves. For instance, they 
constantly confound Vitality, as a condition of Jural-Capacity, 
with the Presumption in favour of Paternity, and, therefore, they 
do not distinguish the two-fold influence which may possibly be 
conceded to the decision of the Surgeon, in the first place, when 
the question arises whether a Child which hail died immediately 
after birth has acquired Rights ; secondly, when in regard to a 
surviving Human Being the fact of a legitimate conception is 
disputed (a). According to our opinion Medical men have not 
to judge in either case ; not in the first, because the Child that 
has actually lived only a moment after Birth has always Rights ; 
not in the second case, because the positive Law has enacted 
fixed Rules with regard to it, without doubt in order to exclude 
the danger of individual decision (//). But whatever opinion one 
may form in regard to these two questions, it is at least undeni- 
able that unless they are kept quite distinct a thorough insight 
cannot be gained of them. 

In the confounding together of notions, which is here de- 
nounced, all other writers are far surpassed by Glück, who, how- 
ever, here as usual, proves himself very useful by the copious 
account which he gives of Writers, both Medical as well as 
Juristical (c). 



(5) L. 2 , 3, C. de posthu mis (6, 29). 

(rt) In regard to a legal contest concerning legitimate conception, the 
question of Vitality would ordinarily not be raised, because a contest of this 
kind would for the most part relate to a Child who in point of fact had 
survived, and perhaps carried on the present suit in his own person. To dis- 
pute Vitality m such a case would be somewhat ridiculous. On the other 
mind, the cases must certainly be rare in which both questions are raised at 
the same time for decision. Let us suppose that a man marries and dies a 
few months afterwards, and that his widow is shortly afterwards delivered of 
a Child, who only lives one day. If now the widow asserts that the inheritance 
of her husband is acquired ipso jure for the Child, and she wishes the Child to 
be the Heir, the two questions may arise together : — (1) Was the Child Vital, 
and therefore capable of Rights ? (2) With reference to the dale of its birth, 
does the presumption of legitimate conception arise, so as to constitute the 
Child the Ileir to the deceased ? Both these questions, however, in such a 
case are independent of each other, and their solution depends on wholly 
different grounds. 

(b) See above, note (A). Modem writers also certainly in this matter 
closely follow each other, and for the most part confound this question with 
that of Vitality. 

(c) Glück, vol. 2, $ 115, 116; vol. 28, } 1287 e. 
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As positive advocates of the doctrine of Vitality the following 
Writers may be named : — 

1. Alpii. a. Caranza, De partu naturali et It git into , cap. 9. 
He tacitly assumes, without inquiry, that Vitality is a condition 
of Jural Capacity, and merely concerns himself with the question 
with what month of pregnancy the Jural Capacity begins. He 
arbitrarily assumes numerous contradictions amongst the ancient 
Jurists, and between the more modern and ancient Laws, and 
after endeavouring to overcome the most troublesome of these 
self-made difficulties, he arrives finally (Nos. 37, 38) at the 
astonishing result that Children born in the fifth and sixth 
months of pregnancy arc Viable and Jurally capable, but not 
those bom in the third and fourth months. 

2. G. E. Oeltze, De pariu vivo vitali et non viiali , Jenae, 1769. 
He distinctly maintains the Rule that the non-Viable Child, i.e. 
one born before the seventh month, has no Rights. We find 
clear enough notions in his writings, and much valuable literary 
material. But the proofs in support of his assertion are certainly 
incredibly weak. I will briefly summarize them : — 

(a.) — A non-Viable Child cannot avail himself of the ser- 
vices of his fellow-Beings, is therefore like one bom 
dead (§15). 

(b.) — L. 12 de statu hom. (1, 5). Here he explains Septimo 
MENSE NASCI perfect um partum by vitalem , which look- 
ing at the mere words would be a possible rendering, 
but which is completely contradicted by the conclusion 
of the passage (note (_>')). See above. This contradiction 
he seeks to avoid by understanding the words justum 
1TLIUM esse at the end to relate to the Jural Capacity 
of the Son, where nevertheless it can clearly only 
denote the Legitimacy of the Son, or the Birth ex 
JUSTIS NUPT 1 IS (§ 16). 

(c.) — L. 2, C. de posthumis (6, 29) declares that an A HORT US 
has no Rights ; hence, as the non-Viable Child is an 
ahortus, he has, therefore, no Rights (§ 19). 

(d.) — L. 3, C. de posthumis (6, 29) affixes the condition : — Si 
vivus perfccte natus kst : that is to say a Viable 
Child (§ 21). But perfate nai us does not denote the 
contrast to the immature Child, but to one that died in 
the course of Birth, before complete separation from 
the Mother. If this were not clear from the word 
itself, it would at all events be placed beyond doubt by 
the repetition which immediately follows in the w'ords : 
Si vivus ad orhkm lotus processjt. 

3. Haller (See note (£)) assumes the condition of Vitality as 
indisputable, but clearly only upon the assurance of several 
Jurists that it is so, and, as it seems, with some personal hesita- 
tion. At the same time he cites (Page 321, note (q)) a whole 
host of advocates of the contrary opinion. 
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4. IIofacker, vol. 1, § 237, distinctly denies Jural Capacity 
to the non-Vital Child, and assimilates it completely to one not 
born. 

On the other hand, in different periods, very determined 
advocates of the correct opinion are also found. If one looks 
to the purely practical result Caranza, above quoted, must indeed 
be reckoned as of the contrary opinion, for according to his 
language he certainly excludes a non-Vital Child from Jural 
Capacity, but in point of fact he yields the Jural Capacity in 
every actually disputed case, inasmuch as he pronounces the 
Child of the fifth and sixth month as Vital. But there are also 
not wanting such writers who absolutely admit, even in so many 
words, that for Jural Capacity a living Birth, and by no means 
Vitality, is solely requisite. To this category belong the 
following : — 

Of the more ancient period — Carpzov, Jurisprudents Foren sis, 
p. 3, Const. 17, defin. 18. 

Of the more modern period — J. A. Seiffert, Erörterungen 
einzelner Lehren des Römischen Privat recht es, Abtheil. 1. Würz- 
burg, 1820, pp. 50 — 52. — Here the distinction between the 
presumption of Paternity and the condition of Jural Capacity is 
rightly pointed out, and Vitality, as such a condition, is distinctly 
rejected ; but this occurs without any exposition of this assertion 
in his reasons and antitheses, by which it would alone be pos- 
sible to avoid the constant repetition of the old error. 

In the same way Vangcrow ( Pandekten , p. 55) declares himself 
in favour of the correct opinion. 



In Modem Law Codes the following provisions concerning 
this matter are to be found. The Prussian Landrecht does not 
recognise the notion of Vitality, and, on the contrary, everywhere 
attaches Jural Capacity exclusively to the Birth of a living Child. 
So in the Civil recht ([. 1, §12, 13); but likewise also in the 
Criminal recht, in regard to the punishment of Infanticide (II. 20, 
§965, 968, 969). The Code-Civil has admitted Vitality as a 
condition of Jural Capacity. If a Child is born alive, but not 
viable, it can neither acquire property by Intestate Succession, 
nor by Donation or Testament (Art. 725, 906). Thu Husband 
as a rule can refuse to acknowledge a Child when it is born less 
than 180 days after a concluded Marriage; this refusal docs not 
prevail “ if the Child is not declared viable” (Art. 314). The 
Code Penal pays no heed to Vitality. 



Two other questions stand in close connection with those 
here discussed, which I have not hitherto touched upon, merely 
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for this reason that it seemed to me advisable not to break the 
thread of the previous inquiry. 

The first question concerns the application of the presumed 
period of pregnancy, fixed in the Roman Law, to Illegitimate 
Children. In truth there could be no question of this kind in 
the Roman Law, because that Law, in a Juristical sense, did 
not in any way recognise a man's Illegitimate Children, and 
notably did not in any way treat them as the Cognates of the 
Father. The Modem Law only in very restricted relations pays 
any consideration to the offspring of concubinage, and then 
always under the supposition that the Father himself desires it, 
and therefore acknowledges such offspring ; consequently there 
is no question of the presumption of Paternity involved therein. . 
But in Modern States practice, departing from the Roman 
Law, has sanctioned claims on the part of Illegitimate Children 
against the Father. Now Lawyers have endeavoured to engraft 
upon this practice also the presumption of the Roman Law, by 
establishing the following Rule : — If it is proved against a person, 
either by his own confession or by evidence, that he has had at 
any time during the four months intervening between the 182nd 
and 3001h day before Birth, familiar intercourse with the Mother, 
the Child is allowed the same claim against him as against a 
Father, and to this is annexed at the same time the claims on 
the part of the Mother. That this Rule was introduced as a 
makeshift was unavoidable, because no other resource was avail- 
able. Only one must not deceive oneself that any actual analogy 
of the Roman Law was here enforced. For the presumption of 
the Roman Law bases itself upon the sac redness of Marriage, 
which reflects its honour upon everything that happens during 
its continuance. Completely different from it is the presumption 
of a connection between a proved instance of cohabitation and a 
delivery ensuing after 182 and down to 300 days. Indeed, the 
last named presumption, if consistently curried forward, proves 
itself wholly untenable, inasmuch as it involves the proposition 
that a Child may in point of fact be begotten by several fathers 
(note (//)). It must therefore be simply conceded that that pre- 
sumption in regard I«) Illegitimate Children is an arbitrary but 
unavoidable admission. 

The second question concerns the treatment of the same 
subject in Modern Law Codes. 'These have, for the most part, 
admitted the presumption of the Roman Law, only with certain 
modifications. 

The French Code adheres in the closest manner to the Roman 
Law. It fixes the presumption between 180 and 300 days, and 
merely sutlers it to be rebutted by proof of its impossibility. If 
a Husband nevertheless asserts the illegitimacy of a Child 
born before 180 days, he will be estopped from making this 
assertion if he has previously indicated his recognition by certain 
earlier acts (Art. 312-315). Illegitimate Children have no claims 
upon the Father. 
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The Austrian Code, like the Roman Law, places the presump- 
tion between six and ten months, without declaring (which 
nevertheless is the true view) that proof of impossibility can 
alone prevail against it. But it also prescribes that in regard to 
a Child born either before or after that period its legitimacy 
may be pronounced upont he strength of Medical testimony 
(§ *38» 155» 157)* A similar presumption is also permitted in 
regard to Illegitimate Children, when the birth has ensued be- 
tween six and ten months after proved cohabitation (§ 163). 

The Prussian Landhecht departs most of all from the Roman 
Law, and, as it appears, with respect to the chief point, less 
from deliberate intention than from a misconception of the 
Roman Rule. The presumption in favour of the legitimacy of 
the Child is based upon the fact that the Child “ was either con- 
ceived or born during a Marriage” (II. 2, § 1). This presump- 
tion therefore prevails equally whether the birth has ensued one 
month or nine months after a completed Marriage (</). It is 
only rebutted by proof that the Husband during the entire period 
between 302 and 210 days before birth “ had not matrimonially 
cohabited with the Wife,” which proof, as the immediately fol- 
lowing explanations show, is to be directed to the impossibility 
of intercourse (/#. § 2 — 6). If a Child is born after the death of 
the Husband, the Heirs may invalidate the presumption based 
upon the 302nd day by Medical testimony (§ 21). With respec t 
to two Marriages following quickly after one another, regard is 
paid to the 270th day (§, 22, 23). Paternity is presumed in the 
case of Illegitimate Children, when it is proved that cohabitation 
occurred between 210 and 285 days before birth, and even when 
it occurred less than 210 days, if Medical testimony is supple- 
mented thereto (II. 1, § 1077, 1078). 



(</) That this is what is actually intended, and that it is due simply to a 
misunderstanding of the Roman Law, follows from the following observation 
of Suarez, vol. 80, fol. 81, der Materialien : “ The principle l\vi I K km or km 
justae KL'i’JJAK Demonstrant is as applicable to the Child born twenty- 
four hours after Marriage, as to one born six months afterwards.” Certainly 
in connection with this statement the language at the end of section 2 is not 
carefully chosen, inasmuch as the Husband has to adduce the icbutting 
evidence against that presumption, “ that he has not lawfully cohabited with 
the Wife, during the interval between the 302nd and the 2 loth day before the 
birth of the Child.” If the Child were born “ twenty-four hours alter 
Marriage,” the impossibility of lawful cohabitation before the 210th day, 
reckoned from the date of the Certificate of baptism, would clearly follow. 
What was really intended and meant to be expressed was, that in that period 
the married couple had not slept together. The Rule of the Lanurkcht 
may perhaps be attempted to be justified on this ground, that in regard to a 
delivery which occurred soon after Marriage, the Husband must have known 
of the fact of pregnancy, and, therefore, by concluding a Marriage notwith- 
standing this knowledge, a recognition of the Child is implied in the act. but 
this supposition cannot in fact be drawn ; 011 the contrary, very gross decep- 
tions occur in this matter, and such deceptions are easily conceivable when the 
birth occurs in the tilth or sixth month after a concluded Marriage. 
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APPENDIX IV. 

Concerning the Ejficacity of Obligations contracted by 
Roman Slaves. 

(to sect. 65, note (;*) .) 

When a Roman Slave undertook such acts, from which Obli- 
gations would have arisen in the case of Freemen, their eflicacity 
might come into question under wholly different circumstances : 
during the condition of Slavery, and after Emancipation. During 
the condition of Slavery, a civilis ouligatio was clearly im- 
possible, since a Slave could not appear before a Court, either 
as a Claimant or a Defendant, though a natukalis ouligatio 
was in this condition certainly conceivable. After Emancipa- 
tion, on the other hand, a civilis ouligatio, just as well as a 
natukalis OHLiGATio, was conceivable. In order to determine 
what the Romans actually admitted in regard to this matter it is 
necessary to distinguish two principal questions. Could the 
Slave acquire Credits ? Could he contract Debts ? Or, what is 
the same thing, could he become a Creditor or a Debtor ? 

1. Credits of a Slave. 

These were as a rule for this reason impossible, that the 
Slave by his juristical acts always acquired Rights for his 
Master, and was obliged to do so, so that no acquisition could 
accrue to himself. For this reason he was just as incapable of 
becoming a Creditor in a natukalis (</) as in a civilis ouli- 
gatio. Where, however, this reason did not exist, there, as an 
exceptional case, the Slave might also become a Creditor. Such 
an exception occurred, in the first place, with respeet to an 
ownerless Slave, and secondly, in the case of a Contract with the 
Master himself, because the latter thereupon became a Debtor, 
and, therefore, could not at the same time be a Creditor. In 
both cases the Slave himself acquired a natukalis ouligatio, 
which continued so even after Emancipation and was not con- 
verted into a civilis. Of these Exceptions we can only prove 
the second, which ought, however, without proof to be un- 



(a) Certain texts from which a doubt might be raised against this portion 
of our Rule, which also excludes the natukalis obligatio as the Right of a 
Slave, will be explained below, note (0). 
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hesitatingly admitted according to the whole context of the 
Law Rule here suggested. I will now cite the most important 
passages in which cither the Rule itself, or the Exception men- 
tioned, is recognised. 

The Rule is to be found expressed only in a single passage, 
in which it is applied to the determination of a remarkable law- 
suit, namely in L. 7, § 18 de pactis (2, 14). A Slave had been 
conditionally freed in a Testament and instituted Heir. Whilst 
the condition was still undetermined, and while therefore lie still 
continued a Slave, lie concluded a Contract of Remission with 
the Creditors of the Deceased ; now when the condition hap- 
pened, and he thereupon succeeded to the Inheritance, the 
question arose could he set up against the Creditors the exceptio 
pacti founded upon that Contract ? Ulpian denies this on the 
ground “ Quoniam non solet ki froficere, si quid in servi- 

TUTE ECU', POST LIIIERTATEM : QUOD IN PACTI EXCEPTIONE 

admittendum KST.” Here our Rule is directly expressed, and 
applied to the acquisition of a mere Exception by means of a 
NATURALls ouliuatio ; then follows, however, the remark- 
able explanation, which, as regards the practical result, estab- 
lishes quite the reverse : under the plea of nou exceptio, 
after he has acquired his Freedom, the Slave may nevertheless 
attain his object. This is confirmed by the example of a Son 
who, during his Father’s lifetime, may have concluded a Con- 
tract of Release with his Father’s Creditors, and who could 
similarly avail himself of, not indeed the pacti but in truth 
the dom exceptio, when, at a later period, he became his 
father’s Heir. “Idem promat, et si filius vivo patre cum 

CREDITORIMUS PATERN IS PACT US SIT: NAM ET HUIC DOLI EX- 
CKPTIONEM PRO FUTUR AM. I.MMO ET IN SERVO DOLI EXCEPTIO 
non kst RESPUENDA.” Hy this it was undoubtedly meant to be 
asserted that a Slave had the dom exceptio, even when he may 
have concluded the Contract during the lifetime of his Master: 
all the more, therefore, when this Contract was effected after the 
death of the Master, but before the happening of the condition 
relating to his Freedom and his institution as Heir (b). Now, 



(b) That is the purport of the case mentioned in the opening words of the 
passage, to which the whole of Ulpian’s inquiry was directed. “ Skd si 
SERVUS SIT, <>ui PACISCITUR PRll’SQCAM I.IHEKTATKM ET JIKRKDITATKM 
ADIPISC.VJTK, QIUA SUB CONDITION!«: MERES SC KI PIT'S EUER AT, NON PRO- 
kuturum pacti ’ M ViNDics scribit.” (The condition must, however, be 
dependent upon Freedom, because it is afterwards said: “Sed si qlis, UT 
supra KKTLT.iMUS in skrvutte pact us kst”). Since now a Slave 
instituted in this conditional foim, if he was instituted EX asse, eouhl mean- 
while be regarded as an Ownerless Slave, so a doubt might arise against the 
first Exception mentioned above in the text, that an Ownerless Slave might 
become a Creditor. This doubt may be met in two ways : (i) Ulpian does 
not say that the Slave was instituted ex asse ; if there stood along with him 
a free joint-Hcir, the latter was meanwhile the true present Master of the 
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inasmuch as the Jurist allows the doli exceptio, a contradiction 
of our Rule, or at least an Exception to it, might seem to be per- 
ceptible ; both conclusions in my opinion would be wrong. For 
the sole basis of the pacti exceptio is the pactum concluded 
duripg the condition of Slavery, which must here remain inope- 
rative, because otherwise (contrary to our Rule) the Slave would 
have acquired a Credit. If the doli exceptio were based upon a 
fraud committed contemporaneously with that Contract, therefore 
similarly during the condition of Slavery, the doj.i exceptio 
would also be unavailable, because during that period the Slave 
could acquire no sort of Right, and therefore also not that which 
was derived from a doli ohligatio. But the fraud, upon which 
the Exception was here intended to be based, consists in the Credi- 
tor, who had promised Remission by Contract, nevertheless suing 
for the entire sum. This latter circumstance, however, happens 
at a time when the former Slave has become Free, therefore capable 
of contracting every form of Obligation, but the wrong neverthe- 
less as such, as a fact of a purely immoral character, would not 
be excluded merely because the earlier Contract had remained 
Juristically inoperative owing to the wholly positive Incapacity 
for Rights on the part of the Slave. 

The Exception, according to which the Slave is intended to 
acquire a naturales ohligatio when the Master himself appears 
therein as a Debtor, is exhibited in a two-fold aspect in some 
remarkable applications. In the first place, even during the 
condition of Slavery, when the question arises with respect to 
other Creditors, what is the extent of the Peculium ? According 
to a general Rule, prevailing for Children and Slaves, the Debts 
due by the Master to the Slave should be included in the 
Peculium. But conversely the Debts due by the Slave to the 
Master should be deducted from it (r). In conformity therefore 
with this Rule the mutual Obligations would be presumed to be 
completely valid (but merely as naturales obligation es), and 
the Peculium would be computed precisely as if these Debts had 
already been discharged by simple payment. Hence all arbi- 
trariness on the part of the Master must remain naturally ex- 
cluded, and the existence and validity of the Debts would be 
judged, therefore, according to the same Rules as in the case of 
ordinary Civil Obligations (</). In the next place, that Exception 



Slave. (2) But even if he were intended to be an Heir ex assk, the In- 
heritance itself could meanwhile be regarded as the Master of the Slave, 
which is the view adopted in regard to Juristical Persons ($ 102). 

(t) L. 5, § 4 ; L. 9, } 2 de peculio (15, 1). An application of this deductio 
to the Jiliusfamilias lies at the basis of the famous 1 .. Prater a fkatke 
(L. 38 de ionJ. iud. (12, 6)). Another application of the same, outside the 
actio de rECCLio, for instance to the payment of a sum of money which a 
STATULUiKK is required to make out of his Peculium, in order thereby to 
acquire Prcedom, is found in L. 3, $ 2 de statulib. (40, 7). 

(d) L. 49, § 2 de peculio (15, I) “ Ui DEBITOR VEL SERVUS DOMINO, VEL 
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shows itself operative after Emancipation, because the payment 
of such a Debt by the Patron to the Freedman could never be 
contested as indkhitum, even when the Patron might have made 
it in error (c). Only one Contract in such cases would be wholly 
null and void, viz., the Sale of a thing by the Master to his 
Slave {/). For since the Sale of a thing always contemplates 
delivery, and delivery to the Slave in every instance creates a 
Right for the Master, it would be equivalent to a Sale of a thing 
by the Master to himself, which is contrary to the fundamental 
rules of Purchase U')- 

II. Deuts due hy Slaves. 

The consideration above mentioned in favour of Credits fails 
to operate here, because the Slave by his dealings is only per- 
mitted to make the Master ric her, and not poorer, and therefore 
Debts could not be imposed upon the Master unless special 
grounds (i*. g. a Peculium held in trust) existed to justify this 
course. A Slave might therefore by his dealings become a 
Debtor as well towards his Master as towards a stranger, but in 



no Ml NTS SERVO INTK1.I.IGATCR, <\V CattSa civili eomputandum CSt : ideoque 
SI DOMINI S IN RATIONEN SI AS REFERAT, SE DEBKRE SERVO SCO, CUM 
OMNI NO NKQlE MUTUUM ACCKI’KKIT, NEoUE CJLLA CAL’S A ERA KCESSER AT 
DKHENDI, int da ratio non facit eum debitorem ." 

(«■) L. 64 de cond. itideb, (12, 6) “Si, quod dominus servo deuuit 

MANCM1SSO SOLVIT, QUAMVIS EXISTIMANS El AI.Kjl’A TENTH I ACTION E, 
TAMEN RKPKTERK NON POT ER IT, QUIA NATURALK ACiNOVIT DEBITl M;” 

L. 14 de Ü. et A. (44, 7) “ Skkvi ex delutls qcioem oiii.ioantuk, et si 
MAN UMITTUNTUR ollUOATl REMANENT: /'.V Contract tbits a lit nil civil iter 
t] u id cm non obligati t nr, sed natural iter ft obligantur ct obligati t. Denique 
SI SERVO, QUI MINI MCTl’AM PECCNIAM DEDEKAT, MANl MIS.SO SOLVAM, 
LIHEROR.” In this passage, for the reasons staled in the text, the words et 
ouligant must be understood in a narrower application than et om.igant uk, 
so that they ouglil only to be referred to the Claims against the Master him- 
self, and not to those against other Persons (note {a ) ). In like manner, in the 
example at the end of the passage, the word tneo must be added to the words 
si servo . L. 1 8 , 1 9, 32, 35 de solut. (4O, 3), according to which the Debtor 
will be discharged if he pays to the Freedman without knowing of his Manu- 
mission, do not appertain to our present subject. The Debtor’s discharge is 
not due to the fact of a naturalls om.igatto being vested in the Freedman, 
but because the Debtor, according to the assumed circumstances, had sutli- 
cient reason to believe that the Freedman actually received the payment as a 
Slave, and, in fact, with the consent of the true and only Creditor. In this 
matter Zimmern is in error, Rechtsgeschichte, 1. } 183, p. 673, cf. note («). 

(/) L. 14, §3 de in diem addict. (18, 2). 

(g) L. 16 pr. de contr . emt. (18, 1) “Suae RE I emtio non valet . . . 
NULLA obligatio put;” L. 45 pr. de R.y. (50, 17). Considered from 
another point of view, the transaction is also invalid, because anyhow no one 
can sell to himself ; and this rule would render the Purchase invalid, even if 
the Master who sold were accidentally not the Owner of the thing. L. 10, 
C. de distr. pign. (8, 28). Cf. Paulus, 11. 13, $ 3, 4. 

K. X 
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either case this Debt was only a naturalis obligatio, and 
continued so even after his Emancipation (//). 

If, therefore, a Slave contracted a Debt towards his Master, 
it was subject to the deductio from the Peculium already men- 
tioned, and the same rules were to be observed in this as in the 
converse case. (Notes ( c ) (</).) 

The same Rule prevailed also when a Slave contracted an 
Obligation to a stranger. Applications and confirmations of this 
Rule are to be found in many passages. If the Slave concludes 
a Contract he cannot be sued upon it after his Emancipation (*). 
On the other hand, all his Debts, whether contracted before or 
after his Emancipation, are so far efficacious, that payment 
thereof can never be contested by the condictio indebiti, and 
Securities and Pledges may be validly effected for them (k). If 
the Slave after attaining his Freedom produces such a Debt, this 
act prevails not indeed as a Donation, but as a true Payment (/). 

The question might now be asked, why the Debts of Slaves 
remain naturales after Emancipation, and do not rather 
become actionable ? The reason unquestionably is, that since 
a Slave could absolutely have no Property, so his Contracts, by 
which he bound himself as a Debtor, were certainly concluded 
with due regard to his condition of Slavery, and, consequently, 
to his relation to the Property of his Master; it would have 
been very hard, therefore, if an Action had been allowed against 



(/i) L. 14 de O. et A. (44, 7), note (<•) ; L. I, § 18 depos. (16, 3). According 
to tne literal meaning of sonic passages, one might believe that here no 
obligatio, not even a naturalis, arose for the Slave. } 6J. de inut. stip. 
(3, *9) ; { 6J. tie nox . act. (4, 8) ; L. 43 tic O. ct A. (44, 7) ; L. 22 pr. de 
A*. J. (50, 17). But these passages are capable of complete explanation with 
reference to the phraseology not unfrequently used elsewhere, according to 
which the naturales obligat tones are designated “Imperfect Obligations,” su 
that in their case the existence of an obligatio at all may well be denied. 
L. 7, 6 2, 4 tie pactis (2, 14) ; L. 16, } 4 tie Jidc. (40, 3). OBLIGATIO is thus 
equivalent to what is actionable. 

(/) Paulus, II. 13, § 9 ; L. I, 2, C. an sennts (4, 14). 

\k) L. 13 pr. de cond. indeb. (12, 6) “Naturalitkr kit AU SERVUS 
OBLIGATUR : ET I DEO SI QU IS NOMINE EJUS SOLVAT, VKL ll'SE MANUMISSL'S, 
VKL (IT POMPOMUS SCRIBIT) EX PKCULIO CUJUS L1BKRAM ADMINISTRA- 
TION KM HABEAT, RKPKTI NON l*OT HR IT : ET OB II) ET FIDEJUSSOR PRO 
SERVO ACCEPTUS TEN KTUR : ET PIGNUS PRO K.O DATUM TENEBITUR ; ET SI 
SERVUS, QU1 PKCULlt A I >M IN ISTRATION EM HABET, REM P1GNORI IN ID QUOD 
DEBEAT DKDER1T, UTIL1S P1GNKRATHTA REDDEN DA EST." The reading 
here adopted “VKL (ct Pompon i us scribit”) is from Haloander : with 
equally good sense the Vulgata reads “ ut Pompom us scribit, vkl ex 
peculio.” Both readings point to the two dislinct cases, when the Slave 
pays after Manumission, and when lie does so before from his Peculium, o*er 
which he had the power of disposition (for otherwise the Master could at least 
Vindicate the money). The Florentine reading, which omits the vel in both 
places, and thus blends the two cases together in a wholly inadmissible 
manner, is devoid of sense. Cf. also L. 24, $ 2 de act. emti . (19, 1) ; L. 21, 
§2 de fidej. (46, 1) ; L. 81 de saint. (46, 3). 

(/) L. 19, {4 de donat. (30, "V 
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him upon the strength thereof: even the consequences of a 
natukalis ouLiGATio could only be pressed against him in 
very few cases. But precisely this reason both explains and at 
the same time justifies some remarkable Exceptions, wherein the 
Freedman might certainly be sued upon his earlier contracted 
Debts. The first Exception concerned the actio depositi, by 
which the Freedman could be sued if he had possession of the 
thing deposited (///) ; for then his former want of Property could 
afford no ground for denying the promised Restitution. A second 
Exception concerned the actio mandati and negotiorum 
gestorum, when such a business had been undertaken during 
Slavery and continued after Emancipation in such a way, that at 
the institution of the Action the earlier portion of the dealings 
could not be separated from the later ones (;/). More important 
and of more frequent occurrence was the third Exception. When 
a Slave committed a Delict, he might be sued upon it after 
'Emancipation (e). The reason for this was that he committed 
the Delict not out of consideration for the transaction of the 
business xif Jm Master (as it is to be presumed in the case of 
Contract), but out of turpitude; and he must accordingly be 
liable to an Action as soon as he becomes generally capable of 
appearing before a Court of Justice, To this is added another 
reason, the principle of Noxal-Actions. From the Delict of 
every Slave there arose a Noxal- Action «against the Master : by 
transfer to a third person this Action was transmitted against the 
new acquirer. (Noxa caput skquitur) : by transfer to* the 
injured party, just as by the dereliction of the Slave, it wholly 
perished (/>). It was therefore entirely consistent to give an 
Action against the Freedman after his Emancipation, since he 
then became his own Master. An application of this Rule occurs 
in regard to a Theft committed by a Slave : the actio i-urti, 
but not the condictio eurtiva also, prevailed against the Slave 
after his Emancipation (y) ; for the former alone arose out of the 
Delict, while the latter rather from the Possession of the Thing 
without title, and such a Possession could never be ascribed to a 
Slave. A wholly converse Exception prevailed very noteworthily 
when the Slave committed the Delict against the Master per- 
sonally; from such a Delict indeed no Obligation ordinarily 



(m) L. 21, } 1 depositi (16, 3). As regards the meaning of this Exception, 
cf. § 74 (r). 

(w) L. 17 de neg. gestis (3, 5). As regards the meaning of this Exception, 
cf. i 74 (1). 

(o) L. 14 de O. et A. (note (*)) : L. I, § 18 depositi (16, 3) ; L. 4, C. anservus 
(4, 14) ; L. 7, $ 8 de doh (4, 3). The Exception was strictly limited to Delicts, 
so that Contractual Actions, even in the case of dolus, could not be instituted 
against Freedmen. 

{?) § 5 J- «ox. act. (4, 8) ; L. 20, 37, 38, § 1 ; L. 42, } 2 ; L. 43 de now 
act. (9, 4). 

(y) L. 1 5 de co nd. fact. (13, 1). 

X 2 
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arose, and therefore also no Action after Emancipation (r) : 
undoubtedly because the Master had besides quite a different and 
far more effectual means of punishing the Delicts of his Slaves 
then that which the Law of Obligations could at any time have 
afforded him. 

A remarkable Exception to the principles here asserted ap- 
pears, as it seems, to have been first recognised at a somewhat 
later period. When the Slave promised the Master money for 
his release, and afterwards did not wish to pay it, the Master 
might have an actio in factum against him (r). It was un- 
doubtedly treated as an Innominate Contract according to the 
formula facto u r des, and the circumstance that this Stipulation 
was made during Slavery was disregarded. 



(r) i 6J. de hox . act. (4, 8) ; L. 6, C. an Senats (4, 14). 

(s) L. 3, C. an sen/us (4, 14). Ulpian still assumes this Action is impossible, 
and only admits that against the Security founded on the naturalis obligatio. 
1 - i a MM* (-b 3). 
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APPENDIX V. 

Concerning the Liability of a Filiafamilias for Debt, 

(to sect. 67.) 

Ulpian says of Women that they could only contract Debts 
with the aid of the auctoritas of their Tutors, and Gaius also 
speaks to the same effect (a). Hence Cujacius concludes that 
Daughters standing in Paternal Power were anyhow quite in- 
capable of having Debts, inasmuch as the Father could not exer- 
cise the auctoritas for them, and, consequently, the necessary 
condition could never be fulfilled in their case, upon which 
Ulpian hinges the possibility of Women contracting Debts (If). 
This assertion is apparently supported by the analogy of a Pupil, 
who, in like manner, is able to contract Debts by means of the 
auctoritas of the Tutor, but who, while in Paternal Power, 
where the very possibility of auctoritas is wanting, is altogether 
incapable of doing so (r). 

But a closer consideration causes the weight of this analogy 
to vanish altogether. For the Pupil has a natural Incapacity 
in regard to Juristical acts which would make him poorer. This 
Incapacity is technically removed by the auctoritas of the 
Guardian, but only so far as a necessity exists for it. Such a 
necessity occurs in fact in regard to the independent Pupil, be- 
cause he has Property of his own, which may often impose the 
necessity of incurring Debts. This necessity cannot arise in 
the case of a Minor in Paternal Power, who has no Property, 
hence, so far as he was concerned, there was no need to aid 



(a) Ulpian, xi. { 27 “Tltoris auctoritas necessakia est mulieriiu * 

QUIDKM IN HIS RE 1 IUS, Si LEGE AUT LEG TIT MO JUDICIO AG ANT, Si 

obligent,” &c. In like manner, Gaius, 11 1. } 107, 10S; 1, 192. 

(b) Cujacius, Obser. vu. 1 1. Properly speaking he only refers to a married 
woman in manu, because he was directly led to that point by L. 2, $ 2 «A 
cap. min . (4, 5), which he immediately wished to explain. Cf. } 70, note (</). 
But such a woman had no other right except that of a filiafamilias ; it is 
therefore beyond doubt that Cujacius meant to assert precisely the same of 
the Daughter in Paternal Power, to whom, moreover, all his expressions arc 
just as completely applicable as to the married woman in manu. 

(«*) L. 141, } 2 de V. O. (45, I) “Pl'HLLl.S, LICET EX QÜU FAKI CoKIM.KI I’ 
RECTE ST 1 PULAKI TOTEST, tarnen, si in parentis pot es täte est , tie a in tore 
quidtm pat re obligatur : TUBES VRRo, qui IN potkstatk EST, froindk ac 
SI PATERFAMILIAS, OUI. 1 GARI SOLET. QUOD Al l EM IN IT t’il.LO DHTML's, 
IDEM ET IN FILIAFAMILIAS 1 MFC HERE DICENDUM EST.’ 1 
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the natural Incapacity by an artificial device. The matter is 
quite different in regard to adult Women. These were also 
incapable of performing many acts, but their Incapacity was 
of a purely artificial character, not devised in their own in- 
terests, but in the interests of their Agnates or Patrons, in 
order that a means might be given to them of preventing the 
deprivation or diminution of the future Intestate Succession 
in the generality of cases (</). So long then as they lived in 
Paternal Power there was no such ground for an arbitrary limi- 
tation ; there was, therefore, no occasion to modify .the natural 
condition, according to which adult Daughters were just as 
capable of having Debts as Sons who had attained Majority. 
Recently a special turn has been given to the opinion of Cujacius 
by drawing a distinction between Obligations of a strictly Civil 
Law character, and other Obligations of a freer kind : the former 
were connected with auctoritas, and were therefore wholly 
impossible during the existence of Paternal Power, but the latter 
not so (i). But in support of this distinction no ground what- 
ever exists cither in the language of Gaius or Ulpian, who speak 
generally of every kind of Obligation, or in the nature aiid 
object of Sexual Guardianship. The liabilities of a Woman 
arising out of a Loan or a Contract of Sale were indeed not a 
whit less dangerous for the future Succession of an Agnate, than 
those arising out of a Stipulation (/). I believe, therefore, that 
independent Women required the auctoritas for all Debts 
(whether derived from the old jus civile or not), but that on 
the other hand, filiakfamilias might certainly be bound by 



(</) Gaius, I. | 190—192. From his exposition it clearly follows that the 
essential significance of Sexual Tutelage was reckoned for the benefit of 
Agnates and Patrons, and that the remaining forms of this tutelage were only 
to be deemed as supplementaiy to, or as modifications of, those two cases 
(of LÜG IT 1 VIA TUTKLA). 

(e) KudorlT, / 'ormunJ schuf tone ht y vol. I, p. 1 70; vol. 2, pp. 273,274. 

If) Against this assertion that the auctoritas was similarly accessary 
for all forms of indebtedness (strict or informal) a doubt might perhaps be. 
raised from Gaius, 111. $ 91, where it is said of tnc obligation arising out of a 
receipt of an INDEUlTt’Vi : “ Quidam putant t itimu.im aut mu lie rum , CUI 
SINE TUTUR1S A U CTO KIT ATE MON DK1UTUM l’ER ERROR KM DATUM EST, NON 
TENERI CONDICTIONK, NON MAOIS QUAM VtUTUI DATIONE." He himself 
argues against tliis opinion afterwards. But in regard to this question it 
depended, not upon the historical class to which the previous obligation 
belonged, but upon this that the auctoritas everywhere merely served the 
purpose of supplementing the will, though here the obligation aid not arise 
kx voluntatk but KX RE. Anyliow this case, by reason of the condictio, 
must rather be included amongst strict Obligations, but the analogy with 
Pupils makes it more especially quite impossible to conceive here any 
peculiarity of Sexual Tutelage. In this particular case, moreover, Justinian 
has accepted the coutrary opinion to that of Gaius, aud while associating 
himself with the quidam has lite dly maintained the ground taken up by 
Gaius, so that there is wanting in ids case the true consistency of thought 
which is very mauifest in Gaius. f l J. quil. mod. re. (3, 14). 
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their own act alone, just as well as Sons could ; that is to say, 
in both cases only, under the supposition of their being of Full 
Age. When, therefore, in the passage above cited, Ulpian con- 
nects the liability of a Woman with the condition of a Guardian’s 
AUCTORiTAS, that is only to be understood of such Women who 
generally have a Tutor, or are at least qualified to have one (g), 
and therefore, only of those who are Independent. This limita- 
tion, however, is so far from being arbitrarily introduced into that 
passage, that it must in fact be constantly borne in mind through- 
out the whole of Ulpian’s eleventh Title, relating to Minors and 
Women, although Ulpian did not think it necessary to say this 
expressly, because it seemed to him to be so plainly a matter of 
course. 

This is how the matter stands from a general point of view. 
But still more decisive must be those individual applications, 
from which it results either that the Obligation of a filia- 
familias was or was not possible. Without doubt we should 
still have had passages of this kind surviving in such number 
that the entire question which is here discussed could never have 
been disputed, if it had not been that the connection of this 
question with the reason for Sexual Tutelage, which had become 
obsolete at the time of Justinian, had been, for the most part, 
overlooked in the texts of the ancient Jurists, which deal with 
this point. Indeed, there is only a solitary Jural-relation in 
which that question really directly occurs, but here fortunately 
in so clear and positive a manner, that the passage which refers 
to it is alone quite sufficient to remove every doubt. The 
Sc. Macedonianum spoke of the filiusfamilias, and em- 
ployed, therefore, as usual the masculine form of expression ( h ). 
Thereupon Ulpian makes the following observations (/*) : Hoc 
Sc. ET AD FJLIAS QUOQUK FA MILIAR UM PERTINET. NEC AD 
REM PERT1NET, SI ADF1RMETUR ORNAMENTA EX EA PECUMA 
COMPARASSE: NAM et ei quoque, QUI FILIOFAMILIAS CREDIDIT, 
DECRETO AMPLISSIMI ORDIN1S ACTIO DENEGATUR: NEC INTEREST 
CONSUMTI SINT NUMI, AN EXSTENT IN PECULIO. MüLTO IGITUR 
MAGIS, SEVERITATE SCTI, EJUS CONTRACTUS IMPROHAJUTUR, 
QUI FIUAEFAMILIAS MUTUUM dedit. If, then, in the case of 
a Loan of Money to a Daughter, the Exception of the Senates 
consultum was intended to arise, an Action must have been 
existing, consequently the Daughter must have been generally 
capable of contracting a Debt. It seems to me that this passage 
is decisive of the whole question ; I will nevertheless not pass 
over in silence the possible objections which might be urged on 



(g) Gaius, hi. $ 108 “Idem juris est in feminis, quae in tutcla sunt." 
(n) L. I pr. de Sc. Mac . (14, 6). 

(1) L. 9, § 2 de Sc. Mac. (14, 0). The same, only in gome respects more 
briefly, and in others more copiously, is expressed in $ 6, 7 J. quod cum co 
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the other side. In the first place, it might be said that what we 
read here does not emanate from Ulpian but from Tribonian, who 
endeavoured thereby to obliterate every trace of Sexual Tutelage. 
In truth, however, no one would go so far as to assert that the 
entire passage above transcribed was invented ; but it is not in- 
conceivable that Ulpian may have expressly spoken only of the 
Exception against the actio de peculio, and that this limitation 
was lost sight of by the Compilers. In the passage from the 
Institutes (note (/)), it is certainly distinctly declared, that the 
Exception operated as well for the benefit of the Daughter her- 
self as for the Father, but the Institutes, anyhow, is a modern 
work. This admission of an interpolation would not be inadmis- 
sible if we knew from other evidence that the Daughter could 
not bind herself personally. But inasmuch as this evidence is 
wanting, and, on the contrary, general reasons rather support the 
opposite view, it would surely be a very uncritical proceeding to 
introduce, without the slightest necessity, the admission of an 
interpolation in an apparently wholly unsuspected passage, simply 
in order to confirm a preconceived opinion, not founded upon 
other texts. In the next place it might be urged that Ulpian 
had only such Women in view who had been freed from the 
necessity of every form of Tutelage by the birth of three 
Children. But, so far as we know, the Jus liherorum never 
referred to Daughters in Paternal Power, and, moreover, in 
regard to them it would have had neither sense nor object. 
Independent Women might acquire thereby the Capacity of 
making Acquisitions in numerous ways, as well as of exercising 
a free disposition over their Property ; a filiafamilias, how- 
ever, could anyhow neither acquire anything for herself, nor had 
she any disposing power over Property (which she never pos- 
sessed), so that the Right referred to would have simply con- 
sisted in her case, of the singular and doubtful privilege of 
having Debts, for which, moreover, according to the opinion 
here controverted, she would otherwise not have been capable. 

Incidentally the following passages also call for consideration, 
besides those more important ones already cited : — 

(i.) Vat . Frag. § 99 “ P. respondit Filiamfamilias ex 
dotis DiCTioxE OHLiCARi non potuisse.” This proposition 
might, for instance, be treated as a mere application of the 
general rule regarding Debt-Incapacity, which would thus be 
confirmed by it. But when it is borne in mind that the dotis 
actio was a most peculiar law-institute, and more especially 
that no one had the capacity for it except the Woman, her 
Debtor, her Father and Grandfather (A), that argument must 
certainly be acknowledged to be wholly inadmissible. 

(2.) The concluding words of L. 141, § 2 de V. O. (note (r)), 



(X*) Ulpian, VI. { 2 . 
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pronounce the filiafamilias impubes as' equally incapable of 
incurring liability with the pupillus in parentis potestate. 
This assimilation is not directly decisive of our question touch- 
ing adult Women, although it strengthens at all events the exist- 
ing probability, that between the two Sexes, in cases where no 
Sexual Tutelage could take place, no distinction was generally 
traceable. Recently, however, the assertion has been made that 
the concluding words of the above passage have been inter- 
polated, and that Gaius (the author of the passage) may have 
written idem et in filiafamilias pubere dicendum fst (/). 
In this form the passage would certainly fully prove the opinion 
which has been here contested, and if we had other evidence in 
support of it, that admission could with great probability be em- 
ployed in order to bring the passage here quoted into direct 
harmony with such other evidence. But so long as evidence of 
this kind is wanting, and while, on the other hand, the grounds 
above adduced seem rather to contest it, it cannot be permitted, 
in the first place, to introduce the allegation of an interpolation 
into that passage without necessity, and then with the aid of a 
text thus reconstituted, to advance to historical proof. 

(3.) L. 3, § 4 commodati (13, 6) 44 Si fjliofamilias servovk 

COMMODATUM SIT, DUMTAXAT DE PECULIO AGENDUM ERIT I 
CUM FILIO AUTEM FAM1LIAS IPSO ET DIRECTO QUIS POT ERIT. 
Sed et si ancillae vd filiafamilias commodaverit, dumlaxat 
de pecitlio erit agendum." The chief object of the passage is 
not to show that the actio commodati may be employed to 
a larger extent than other Actions against the Father or 
Master, but that it should always be confined to the case of 
a peculium entrusted previously to the Commodatarius. In 
connection with this proposition it is added, in regard to the 
Son, that he may also be sued personally. Now since this addi- 
tional proposition is not again repeated with reference to the 
Daughter, it might be concluded from this circumstance that 
she could not be sued. But it is certainly easier and more 
natural to assume, that Ulpian did not repeat this additional 
proposition in regard to the Daughter, because he considered 
that everyone would supply the repetition anyhow as a matter of 
course. Indeed, had he had any antithesis in his mind, he 
would scarcely have previously employed precisely the same lan- 
guage in regard to the Daughter as in reference to the Son, ami 
have simply indicated that antithesis by an omission of the pro- 
position in question. It might of course be said that Ulpian 



(/) Rudorf)', Vonnu ndschafU recht , vol. I. p. 171. He relies especially 
upon the argument that otherwise the concluding words concerning the 
filiafamilias would be altogether too trivial. But the same argument may 
be used to contest the genuineness of innumerable passages of the Pandects, 
nnd certainly without any good ground. The L. 9, $ 2 de Sc. Mac., quoted 
in the text, would likewise be included amongst these passages. 
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may have distinctly expressed the antithesis, and that this addi- 
tion respecting Sexual Tutelage may have been omitted by the 
Compilers. But if in point of fact the Compilers had come 
across such an addition, they would scarcely have contented 
themselves with merely passing it over, whereby indeed the 
ambiguity now existing must have arisen ; they would rather in 
that case have declared the complete equality of the two Sexes, 
which could easily have been brought about by the repetition of 
Ulpian’ s proposition introduced in regard to the Son. 



Finally, the endeavour might be made to gain a new scope 
for the opinion here contested, i.e., on the side of Judicial 
Prosecution. Thus, it might be argued, that although a Filia- 
f ami li as had the Capacity to be a Debtor, she could never at 
all events be sued, since Ulpian says that a Woman should never 
appear, otherwise than with a Tutor, in a Lkgitimum Judicium 
(a), whereas a Filiafamii.ias could never have a Tutor. But 
against this vindication of that opinion from a processual point 
of view the following observations may be made : — 

In the first place, that which has already been said above in 
regard to Debts. The necessity of auctokitas relates only to 
those Women who generally had a Tutor or could have one, 
that is to say to Independent (sui juris) Women, not to those 
living in Paternal Power. 

Secondly, the ancient Jurists would in no case have been able 
to distinctly assert a general Incapacity of Women out of con- 
sideration for the legitim um judicium, since in their period by 
far the greatest number of judicial proceedings in the Roman 
Empire were not legitima judicia, but judicja quae imfehio 
conti ned ant ur, as to which Ulpian’s Rule had no reference. 
To that category belonged not only all proceedings outside the 
Roman City and its immediate suburbs, but likewise a great 
portion of the proceedings in Rome itself (///), indeed in many 
Actions it depended upon each individual party to adopt the less 
technical form of procedure (//), whereby the impediment would 
also be removed, which alone prevented the application of the 
strict legitimum judicium. 

Lastly, in the third place, Ulpian speaks literally of a Woman 
only as a Claimant, not as a Defendant (si . . . agant, not si 
conveniantuk), and it may very well be conceived that she was 
more restricted in the arbitrary resolution to institute an Action, 
than in the involuntary defence of the Action of another ; for 



(m) Cioius, IV. i 1 04, 1 05. 
(/<) Gttiu», IV. J 103—165. 
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example, in regard to the Debts which had devolved upon her 
from the Paternal Inheritance. If then the necessity of auc- 
toritas did not generally refer to a Defendant, so no apparent 
ground could be based on that necessity for denying the relation 
of a Defendant to the filiafamilias. But supposing also that 
a wider meaning was intended to be assigned to the expression 
si agant, so as to embrace a Defendant as well as a Plaintiff, 
it is at least undeniable that a Plaintiff would at all events be 
comprehended under it. If, therefore, it can be shown that 
at the time of the ancient Jurists the filiafamilias could 
actually appear as a Plaintiff, then it follows that she was not 
excluded from a legitimum judicium out of any consideration 
to Rules of Procedure, and this negative proposition should 
undoubtedly also serve generally to contradict the asserted 
Incapacity of a Woman to fill the relation of a Defendant. 
Is then, as a matter of fact, a filiafamilias represented as a 
Plaintiff by the old Jurists ? As a rule certainly not, but this was 
upon a substantial ground, which had no connection with the 
Sex, but depended directly upon Paternal Power, and therefore 
operated equally in the case of a Son as in that of a Daughter. 
Both these persons as a rule were incompetent to appear as 
Plaintiffs, because they had no Rights which could be enforced 
by means of an Action, for instance, no Ownership and no Debt- 
claims (§ 67). In exceptional instances, however, they could in- 
stitute certain special Actions, and in regard to these the Capacity 
of the Daughter was in no respect inferior to that of the Son. 
Thus it is expressly mentioned that in certain cases a Son, who 
had received an injury, could institute an Action for the injury in 
his own name, but in the like cases the Daughter could also do 
the same (0). So also it is mentioned that the filiafamilias 
after dissolution of her Marriage could, in many cases, institute 
the ooris actio alone, apart from her Father (/>). If, then, with 
respect to these two Actions, the form of the legitimum judicium 
presented no obstacle to the Daughter appearing as a Plaintiff, it 
follows also that in this form no grounds can exist for asserting 
her Incapacity to occupy the position of a Defendant in ancient 
legal proceedings ; nay, she was as equally capable in this respect 
as the Son, and in reality to a larger extent. For the substantial 
reason which, as a rule, prevented the Son and Daughter from 
assuming the role of a Plaintiff, had no influence in regard to the 
Defendant— relation, inasmuch as they had Debts, and, like 
Independent (sui juris) Persons, they could be sued upon 
them. 



f<?) L. 8 pr. de procur. (3, 3). Cf. in regard to this and the immediately 
following case, § 73. 

(p) L. 8 pn de procur. (3, 3) ; L. 22 , { 4, 10, n sol . mat . (24, 3). 
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If we sum up briefly all the foregoing reasons, it will appear 
that the asserted distinction between Sons and Daughters, with 
respect to their Capacity as regards the Defendant-relation, de- 
pends upon an erroneous admission, and that in reality a filia- 
familias was just as fully competent to contract Debts, as her 
Brother living like herself under Paternal Power. 
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APPENDIX VI. 

Status and Capitis Deminutio. 

(to sect. 64—68.) 

I. 

In the System of Law itself the conditions of Jural Capacity, 
as well as the gradations thereof, have been stated (§ 64 — 67), 
and the doctrine of the threefold Capitis deminutio has been 
joined thereto (§ 68). The opinions of most Modern writers, 
however, diverge from the views there set forth in a twofold 
manner : Firstly , by confounding a special doctrine of Status, a 
notion which has found no place in my exposition : Secondly, by 
a wholly different notion of minima capitis deminutio, whereby 
at the same time the general notion of capitis deminutio must 
receive an altered complexion. I will here give a preliminary 
summary of the most important Writers upon both these kindred 
subjects, in order to be able to refer to them more briefly in the 
following discussion : — 

Concerning Status. 

Feuerbach, Civilistische Versuche, Vol. 1, Giessen, 1803, No. 6, 
pp. 175— 190. 

Lohr über den Status in the Magazin für Rechtsivisscnschaft , 
Vol. 4, No. 1, pp. 1 — 16, (1820). 

Concerning Capitis Deminutio. 

Hotomanus, Comm, ad Inst. tit. de Capitis Deminutione (1, 16). 

Conradi, Parer ga, pp. 163—193 (1737). 

Glück, Pandekten , Vol. 2, § 128 (1791); Ducaurroy, Themis , 
Vol. 3,pp. 180—184(1821); Zimmern, Rechtsgeschichte, i, 2, 
§ 229 (1826) ; Seckendorf de Capitis Deminutione Minima , 
Colon. (1828). 

Niebuhr, Römische Geschichte, Vol. 1, p. 606 (4th cd.); Vol. 2, 
p. 460 (2nd ed.). Here the question is discussed in relation 
to the ancient Constitution of the State, and not from the 
standpoint of the Law Sources. 

II. 

The customary doctrine of Moderns concerning Status runs 
in this wise (a). Status means a Quality, by virtue of which a 



(a) The matter is expressly discussed by Hopfner, Comment, upon the 
Institute. r, { 62, and Table Vi.a. Cf. also Mühlenbruch, } 182, 
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man has certain Rights. Such qualities, however, occur in two 
forms : the natural (St. Naturales), in unlimited number, as 
for example, the classification of Mankind into Men and Women, 
Healthy and Sickly, and the like ; the Moral or Juristical 
(st. civiles), of which there arc neither more nor less than 
three descriptions: Status Liuertatis, civitatis, familiae. 
These are also called by some principales, or as denoting 
status in its proper sense, so that according to this view the 
natural would only improperly bear this name. 

Let us consider, in the first place, the status naturalis. All 
that is requisite here is that we should group together in a pre- 
liminary general survey all those qualities of Mankind upon 
which, in any part of the Legal System, special consequences 
depend. This idea has not yet been carried forward, however, 
to its logical completeness by any single Writer (b). It is also 
very doubtful whether by such a course the clearness or thorough- 
ness of the exposition could in any way be improved ; it appears 
rather to be more preferable to confine oneself to those notices 
which are usually collected together under the term natural 
status, whether in those parts of the System where they have a 
practical signification, or elsewhere where they are supposed to 
be recognised. But it clearly follows from this way of posing 
the question, that no historical basis can be assigned to the 
idea here combated by even its own advocates, and that there- 
fore the question has for its subject-matter not so much the 
Concepts and Rules of Law, as the suitability of a certain method 
of scientific exposition. 

Entering more into detail, the objection, in regard to the 
general notion of status above given, must be pointed out. 
In this notion the Possession of Rights is conceived as a human 
quality, so that, for example, the status civitatis is described 
as the compendium of those Rights which appertain to a civis. 
Now, if this mode of treatment be admitted, it is absolutely in- 
comprehensible why it should not be logically carried forward 
to its full extent, since all other Rights, as well as those of free- 
dom and ci vitas, may be included within the notion of qualities 
of the persons entitled. Then we should also have to admit a 
status of Husbands, of Proprietors and Usufructuaries, of Cre- 



(b) Thus, for example, under the status naturales (by reason of the Testa- 
mentary formula) must also be included the classification of Men into those 
who can see and those who arc blind, — those who are literate and those who 
are illiterate ; further (by reason of the proof in regard to the amd. indebiti, 
L. 25, § 1 de prob.), tile qualities of simplieitate gnu dent es and of desidiae 
ded it i. Finally, it is incomprehensible why these primary considerations 
should be restricted to human nature. There is much connected with the 
physiology of Animals and the Vegetable world, besides the distinction 
'between standing and running Water, &c., which is not without influence upon 
Jural relations, and might also therefore lay claim to notice in an introduction 
to the doctrine of Status. 



Digitized by v^ooQle 





App . VI. Status and Capitis Deminutio. 319 

ditors, of Heirs, and the like, and the whole Science of Juris- 
prudence would be embraced in the doctrine of status. But 
this simply means, in other words, that the doctrine of status 
generally merges into the doctrine of Rights, and, consequently, 
should be wholly abandoned as a special independent doctrine (r). 
Thus, then, this doctrine is shown to be untenable by itself upon 
logical grounds, unless one ascribes to it a wholly different signi- 
fication than the ordinary one, for it has been referred to Jural 
Capacity, which will be discussed presently. 

III. 

But of the greatest importance is the scope which must be 
given to that doctrine of status (namely, the Civil), and con- 
sequently to the notion which must be associated with each of 
the three specified forms of it. With regard to the two first 
forms there is a little perplexity. Status libert atis, it is said, 
denotes the fact that a person is tree ; st. Civitatis that he is 
a citizen, including all those Rights which he enjoys either as a 
Freeman or as a Citizen. This explanation appears to be natu- 
ral, because the terminology leads directly up to it. But it is not 
on this account quite so true. The name does not convey a 
similar direct signification in regard to the so called status 
familiar: moreover, the explanations of this matter have always 
proceeded upon two wholly different lines, each of which has 
again led to numerous ramifications. 

The first mode of explanation consists in referring the status 
familiar to the Totality of those Persons, who are related to 
each other as Agnates, therefore to the Agnatic Family, so that 
the status familiar of a man would denote his Membership in 
a specified Family of Agnates, including the Rights springing 
out of that relation. With reference to this view, however, it 
cannot fail to strike one that it involves an utter absence of any 
innate connection between this third form of status and the two 



(t) Veiy feeble is the answer of Hüpfner (} 62, note (a)) to this objection : 
u According to ordinary phraseology, one is not accustomed to reckon Owner- 
ship amongst human qualities.” For what concern have we, who have to 
satisfy the claim of logical consistency in Science, with the phraseology of 
common life ? It is well to observe that Hopfner does not attempt to justify 
the matter with the view of historically explaining the Roman conception, or 
of giving it an air of probability. Moreover, to reply to our objection, as if 
the most important qualities were precisely those which were alone admitted 
into the doctrine of status, would be unmaintainable, because, for example, 
amongst Minors two qualities may be distinguished : that of one committed 
to the care ol another, and the possessor of Property. The former is usually 
mentioned in the doctrine of status, the latter not so. If now we meant to 
assert that this was because the first quality was much more important than 
the second, we would be placing the means higher than the object to be 
aimed at. 
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first, so that it is absolutely incomprehensible why this Jural 
relation in particular, and no other, should be joined with those 
two under a common generic designation. That Agnation is 
the basis of important Rights does not in any way explain this 
circumstance, for no one will deny the foundation of important 
Rights also to Marriage, Paternal Power, and Patronage, and 
yet no one calls any of these conditions a status. It might be 
sought to get over this objection by retorting that the status 
familiar was not intended so much to denote the position in a 
specified Family of Agnates as the Capacity for Agnation gene- 
rally. But even this argument can be oi no avail, since this 
Capacity completely coincides with Citizenship, and is therefore 
unsuited to constitute a personal status distinct from Citizen- 
ship. 

The second mode of explanation refers the status familiar 
to the classiication of Men into dependent (aljeni juris) and 
independent (sui juris) (§67). To determine the status 
fami li ae of a man means, therefore, no more than to specify 
whether he is sui juris or alieni juris. Here then we reach 
at once the possibility of avoiding all the objections previously 
adduced. The third status has now this element in common 
with the two first, that it relates just like those to Jural Capacity. 
That there arc at all events three conditions of higher Jural 
Capacity, Freedom Citizenship and Independence, is beyond 
all doubt, and for this undisputed doctrine we have now found a 
suitable expression in the triple status. The status liukkta- 
tis, for example, then no longer denotes for us Freedom by it- 
self, but the Jural Capacity conditioned by Freedom : and it now 
appears no longer illogical to designate Freedom, Citizenship, 
and Independence (Family) as status, but to exclude from this 
denomination Ownership, Marriage, Succession, and the like, 
inasmuch as the acquisition of these Rights secures for us, indeed, 
important privileges, but produces no change whatever in our 
Jural Capacity. On the other hand, the threefold capitis demi- 
nutio is embraced in this conception in the simplest and most 
natural manner. Every capitis deminutio now appears to us 
as a Degradation in relation to some one of the three descrip- 
tions of status, and thus on all sides a more complete and satis- 
factory innate connection becomes perceptible, instead of the arbi- 
trariness and inconsistency which are perceived in the other 
mode of explanation. 

This innate connection nevertheless can only operate as a 
negative justification of the mode of explanation last attempted. 
The illogical can certainly not be endured, but what is logically 
faultless is still not for that reason historically true. Thus it 
will be shown in the following inquiry that, in point of fact, even 
this last mode of explanation, notwithstanding that it is formally 
faultless, must nevertheless be abandoned. 
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IV. 

From a just appreciation of the defective character of the 
ordinary doctrine of status, Hugo has not merely rejected the 
threefold notion of Status, but he has also denied any technical 
meaning to the term. In his opinion status signifies, precisely 
like conditio, a Condition or Quality generally, and although 
it is occasionally employed by Jurists, just as every other word 
borrowed from common life, it is nevertheless absolutely not a 
technical expression (a). 

And, in point of fact, this indefinite, non-technical use of the 
word is frequently found both amongst Jurists, as well as in 
other writers : this is the case in all those passages in which the 
expression is placed in connection with a subject other than a 
Person, although some of them by an apparent relation to Persons, 
and especially to the above-mentioned threefold status of Per- 
sons, may easily serve to mislead. 

Thus, for example, when a status facultatium or peculii 
is spoken of ( b), nothing more is meant than the quality of the 
Property or of the Peculium, that is to say, the extent or money- 
value of the same. So in like manner in the text of Cicero, De 
Legibus, i. 7, which has so often been erroneously mixed up with 
the Juristical doctrine of Status — Agnatioxibus familiarum 
distinguunturstatus— the meaning is :—to every Family belong 
neither more nor less Persons than just those who stand towards 
each other in an Agnatic relation, so that by means of Agnation 
the extent, the number of Members, and the condition (status) 
of each Family, is determined. There is simply a deceptive 
similitude underlying the words which may tempt us to confound 
the status familiarum here spoken of with the status familial 
invented by our Jurists ; for Cicero here used status in precisely 
the same sense which lay at the foundation of the term status 
peculii above-mentioned. Lastly, there still appertains to this 
part of our subject a passage of the Digest which, whenever 
it has been used, has been found doubtful or has been 
misunderstood : L. 5, § 1, 2 de exlraord . cogn. (50, 13) 
“ Existimatio Esr dignitatis tnlaesae s talus . . . Minui- 

tur existimatio, quotikns manente libertate circa slalum 
dignitatis poena plkctimur, sicuti eum relegatur quis, 
vel cum ORDiNE MOVKTUR,” etc. From this the Moderns have 
constructed a status Existimationis : literally a status digni- 
tatis is here named, but in point of fact the expression has here 
simply the same factitious signification, as in the passages already 



(a) Hugo, Rech tsgesch ich te, Ausg. II, p. II 8. 

(b) L. 2, } I, 2, 3 ubi pu pi Uns (27, 2). Here modus , vires, and status 
facultatium are indifferently .spoken of, wnich must therefore be regarded as 
synonymous expressions. L. 32, $ 1 de pccul. (15, 1). Other similar passages 
are found in Bnssonius, v. Status, No. II. 

R. V 
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cited ( c ). Dignitas is the external position of a Man, wherein 
his personal worth is manifested, and to which therefore the 
public esteem is naturally attached ( d ). So long as the degree 
or condition of this dignitas which we have once attained 
remains unviolated, we have a perfect, complete Existimatio. 
But the Existimatio may be either impaired or wholly abrogated 
by Punishments which involve the loss of Honor, that is to say, 
by such Punishments which are expressly directed to the degra- 
dation of the degree of that dignitas (quotif.ns circa s/afurn 
dignitatis roENA plectimur); it is clearly impaired by Banish- 
ment in ever)* instance, by expulsion from a high and honorable 
condition (Senatorian or Decurionian), and by every form of 
Infamy ; it is abrogated by such Punishments as withdraw Free- 
dom or Citizenship from the culprit. Hence it is quite plain 
that the status dignitatis of this passage has nothing in com- 
mon with the so-called triple status, for that status may in- 
deed be altered, although Freedom and Citizenship may con- 
tinue, and it is therefore wholly different from these two forms 
of status ; with the status familiar, however, it has absolutely 
no connection whatever. StiJJ more clearly will the purely fac- 
titious character of the status dignitatis here mentioned be 
exhibited below, where it will be shown that the real Juristical 
status is in every instance placed in direct contrast to digni- 
tatis. 

V. 

Thus we find that Hugo’s explanation of the word status is 
confirmed in many passages : on the other hand, he certainly 
goes too far, because he ascribes to it a general applicability. 
Wc must rather admit that the old Jurists, when they speak of 
status as the quality of a person, use it certainly in a technical 
sense, and this must now be demonstrated by proof. 

Status, in this technical sense, means with the Roman Jurists 
the Position or Standpoint which the individual Man assumes in 
relation to other Men. And since every Man lives in a dual 
relation, a public and a private relation, so in like manner a two- 
fold status might well be distinguished, the punucus and the 



( c ) Wholly in the same sense is the L. 5 de exir. cogn. placed by Brissonius 
in No. II. v. Status , where the purely factitious applications of the word Status 
are collected togethei. As regards the L. 5 fit. cf. also $ 79 a. 

(d) This signification of the word dignitas is made particularly clear by 
the following applications: — L. 49, {4 de lege 3 (32, 1) “Parvi autem 
refert, uxori AN CONCUIUNAK QUis leget, quae ijus causa etnta parata 
sunt: sank enim, nisi uignitatk, nihil interest” (that is to say, that 
only the Uxor participates in the rank and position of her Husband, and by 
this external mark is she most easily and certainly distinguished from a 
concubina) ; L. 14 pr. de muner. (50, 4) “Honor municipals est 
administrate rftpubljcae cum dignitatis gradu” (for instance, 
because there are also Municipal Offices which confer upon him, who is 
entrusted with them, no new rank). 
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privatus. These expressions were wholly Roman in origin, and 
it seems to be purely accidental that they do not occur precisely 
in this form in the passages preserved from the ancient Jurists; 
for, which is the principal point, the notions themselves are 
familiar to the Romans, and the particular cases of Status (in a 
technical sense) are also actually embraced within these notions, 
and exhaust the same: except that where these notions arc 
mentioned generally, and contrasted with one another, those 
precise expressions are not employed, but instead of them the 
more common and expressive terms: puklica jura, civitatis 
jura, and by way of contrast to the same: privata hominis et 
FAMILIAK JURA(ri). 

These fundamental notions then being assumed, we must next 
inquire what individual relations, by a consistent application, can 
be embraced within them. 

Under political status (punucus) have to be primarily com- 
prehended above all else Freedom and Citizenship, as the funda- 
mental conditions of every privilege appertaining to the Public 
Law ; but in like manner also, as it seems, very many others, for 
instance, the position of a Magistrate, a Senator, a Knight, a 
Judex, and so forth. But it is to be remembered that it is the 
ancient Jurists who speak on this topic, and who naturally do so 
only in the interests of their own branch of knowledge. Their 
knowledge, however, is limited to Private Law, and does not in- 
clude all that we Moderns are accustomed to reckon in the 
Science of Jurisprudence. Hence only those personal condi- 
tions of the Public Law which exercise an influence upon Private 
Rights are recognised by them as (puhlicus) status. This is 
the case in regard to Freedom and Citizenship, because the 
Private Law Jural Capacity is conditioned by these, which is not 
the case in regard to other Political conditions. Hence it follows 
that Freedom and Citizenship must indeed be designated as 
status, but not the conditions of a Magistrate, a Senator, a 
Knight, or a Judex. That this was really the case, that is to 
say, that the Romans, from their standpoint, not merely could, 
but actually did, devise this somewhat subtle distinction in a 
logical way, must now be proved by evidence. 

L. 20 de statu horn. (1, 5) “ Qui purere coepit et statum , 
et dignitatem , in qua fuit, et magistratum (b) et potkstatkm 



(a) L. 5, { 2 ; L. 6 de cap. minutis . (4, 5). 

(b) It might be replied that the Magistracy is in fact also a DIgnjtas, and 
that therefore the conjunction et in this passage denotes no real difference. 
This observation might be pushed still farther, inasmuch as the passage 
mentions likewise a potkstas of the magi stratus. The idea involved, 
however, appears to be the following : — The Madman does not lose his 
status; nor digxitas (distinct from it), which indeed may also consist in a 
mere honorable distinction ; nor even (which one might at first expect) the 
D1GNITAS of the Magistrates connected with an Executive Office ; nor, 
lastly, the Private (Paternal) Power. Certainly this doubt could have been 

Y 2 
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VIDETÜR RET1NERE, SICUT REI SUAE DOMINIUM RETINET.” § 5 J. 
de cap . demin. (i, 16) “ Quibus Aütem dignilas magis , quam 
status PERMUTATUR, CAPITE NON MINUUNTUR : ET IDEO SENATU 
MOTUM CAPITE NON MINUI CONSTAT.” 

In both passages status and dignitas are apparently distin- 
guished and contrasted, and the dignity of a Senator is, for 
instance, explained to be something completely different from 
status, which is only intelligible upon the basis of the distinc- 
tion above demonstrated, which thus receives its complete justi- 
fication. The following passage likewise relates to this topic : — 

L. 6, C. ex quib . caus. inf. (2, 12) “Ad tempos in opus 
PUBLICUM DAMNATI PRISTINUM QU 1DEM stdtum rethicnt , SED 
DAMNO INFAMIAE POST IMPLETUM TEMPUS SUBJICIUNTUR.” 

That Infamy produces an exceptional change in dignitas 
follows as a matter of course, and it is also expressly remarked 
in L. 5, § 2 de extr . cogn. that the Capacity for all Public Honors 
and Dignities is wholly lost thereby (c) ; nevertheless, it can 
have no influence whatever upon status. Herein then lies 
at the same time the completion of the proof, that in regard to 
the status dignitatis of L. 5 de extr . cogn. (see also No. IV.), 
the expression status is not used in a technical, but in an in- 
definite, factitious sense. 

It is therefore well established, that in the publicus status 
(where this expression is allowable) Freedom and Citizenship 
are to be reckoned, but no other personal Political Relation. 

VI. 

What other Personal Relations then arc embraced within 
Private-Law status ? 

If the analogy of Political-Rights were strictly followed, only 
those Relations should be reckoned therein which exercise an 
influence upon Jural Capacity. But the reason which led to 
such a restriction in the former case was simply this, that only a 
few Political conditions had any interest for Jurisprudence (the 
Province of Private Law) ; this reason, however, here wholly 
falls to the ground, since all the Personal Relations occurring 
here have a Juristical significance directly on account of their 
own character, and not merely by reason of their influence upon 
Jural Capacity. Hence it happens that all Private-Law Rela- 
tions of the Person as such, that is to say, all Relations of the 
Family-Law (§ 53 — 55) are to be reckoned without distinction as 
status. If we compare them with Political status, it will be 
seen that there lies therein an apparent, but wholly explainable 



avoided by the use of more precise language, but in the next passage the 
ambiguity is not found. 

(c) L. 2, C. de dtgn . (12, I), vrr. and many other passages. 
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inconsistency. Accordingly status means every condition of 
Man in the individual Relations appertaining to the Family. 
That the ancient Jurists themselves, in point of fact, actually 
conceived the matter in this light, and not merely that they 
could so conceive it, must yet be proved. But for this purpose 
it is necessary first of all to set forth the notions here asserted 
(assuming meanwhile their truth), in their full application. 

Accordingly, the following Relations must anyhow be recog- 
nised as status : 

A. — Political Rights. 

( 1 .) Freedom. 

(2.) Citizenship. 

B. — Private Rights : all Family Relations, therefore (accord- 
ing to § 54, 55) : 

(1.) Marriage. 

(2.) Paternal Power. 

(3.} Kinship. 

(4.) Manus. 

(5.) Servitus. 

(6.^ Patronat us. 

(7.) Manicipii causa. 

(8.) Tutkla and Cukatio. 

In this (as yet purely hypothetical) enumeration of every con- 
ceivable form of status, one of the forms occurs twice, i.e. 
Freedom (or the absence of Servitude), once as a fundamental 
condition of all participation in any Public Right, and again as 
the contrast of Slavery, which constitutes a peculiar form of 
domestic dependence, therefore a Family Relation. In this 
condition of things it was natural that one of these two points 
of view should be considered as outweighing the other. But 
then a two-fold reason must have led to this preponderance 
being ascribed to Political rather than to Private status : in the 
first place, the superior importance of Public Rights generally ; 
in the next place, and more particularly, the consideration that 
the notion of a condition of Slaver)' (the contrast of Freedom) 
is more comprehensive than the notion of a domestic dominion 
over Slaves (Dominica potestas). For the former embraces 
also Ownerless Slaves (§ 55, a, and § 65), but the Dominica 
potestas only those Slaves who stand absolutely in the owner- 
ship of a Master, lienee the political conception of Freedom 
(with its contrast of Slaver}') appears for this reason to be the 
predominant one, because by it alone the subject is exhausted, 
whilst the Private-Law conception leads merely to a single and 
incomplete notion of the condition of Slavery. We shall have to 
repeat this observation below in dealing with Capitis deminutio. 
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VII. 

We can now proceed to prove that, in point of fact, the Roman 
Jurists under the term (Private-Law) status understood nothing 
else than what lias here been supposed, namely — the position 
which the individual Man occupies in the different forms of 
Family Relations. 

.1 shall begin with the Institutes of Gaius, as the clearest and 
most complete work which has conic down to us from the Juris- 
tical literature of the Romans. After a brief introduction on the 
Law Sources, he gives us in § 8 of the first Book, a summary of 
the entire body of Private Rights determined by those various 
Law Sources, of which his work is intended to treat, — thus : Dk 
Juris diytsione. Ohne autkm jus, quo utimur, vel ad 

PERSONAS PERTINKT, VEL AD RES, VEL AD ACTION ES. SED PR 1 US 
VI DE AM US DE PERSOXIS. This JUS QUOD AD PERSONAS PEKTINET 
occupies the entire first Book of the work. Gains treats this 
nortion of Jurisprudence according to a threefold classification of 
Men, which runs thus : 

§ 9 De Condicione hominum (ti). Et quidem Summa DiVl- 
sio de jure personarum HAEC cst, QUOD OMNES HOMINES AUT 
LI PER I SUNT AUT SERVI. 

§ io. Kursus liderorum hominum alii inubnui sunt, alii 

LlliERTINI. 



§ 48. Skquitur de jure personarum alia divisio. Nam 

QUAKDAM PERSONAE SUI JURIS SUNT, QUAEDAM AL 1 ENO JURI 
SUNT SUIIJECTI. 

§ 49. SED RURSUS K.IRUM PERSONARUM, QUAE ALIENO JURI 
SUBJKCTAE SUNT, ALIAE IN POTESTATE, ALIAE IN MANU, ALIAE IN 
MANCIPIO SUNT. 

§ 50. VlDEAMUS NUNC DE IIS, QUAE ALIENO JURI SUIIJECTAK 
SINT: Si COÜNOVER 1 MUS, QUAE ISTAE PERSONAE SINT, SIMUL IN- 
TELLEGEMUS, QUAE SUI JURIS SINT. 



§ I42. TrANSEAMUS NUNC AD A LIAM DIVISIOXKM. NaM EX 
HIS PERSON IS . . .QUAEDAM VEL IN TUTELA SUNT, VEL IN CURA- 
TIONK, QUAEDAM NEUTRO JURE TENENTUR. 



The following idea underlies these passages. The jus quod 
pertinet ad peksonas has to determine the condicio hominum, 



(< 2 ) la icgaid to this Title it mua be observed that it is among the few 
Titles which arc fouud in Gaius, and that in regard to all these Titles their 
authenticity is doubtful. 
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or (as it is called in the text) the jus personarum, that is to 
say, the position which the individual Man assumes in certain 
Relations. And what are these Relations ? They are cgmpre- 
hended within the three divisiones, and will be exhibited and 
discussed according to their relative position in the following 
order : 

(1.) Patronatus. This constitutes the entire first divisio, 
for the contrast which it suggests between Freemen and Slaves 
is only apparent, and must merely serve as an introduction and 
a conduit to the different kinds of Patronistic Rights. Section 
10 clearly indicates this connection, but the whole subsequent 
mode of treatment renders it indisputable. 

(2.^ PoTESTAS DOMINORUM Or SERVITUS. 

(3.) Patria potestas, and (as embracing the ground and 
condition thereof), 

(4.} Marriage. 

(5.) Manus. 

(6.) Mancipii causa. 

Nos. 2 — 6 exhaust the second divisio. 

(7.) TuTELAand Curatio, as the purport of the third divisio, 

It is thus clear that Gaius specifies precisely those Relations 
as forms of the jus personarum which I have above enume- 
rated as Private-Law status. The only one of the latter Rela- 
tions which is wanting in his exposition is Kinship (Agnation), 
and it is worthy enough of note that it is precisely the relation 
which so many amongst Modern Writers assert to be the only 
STATUS pamilue. I am far, however, from ascribing any weight 
to this omission on the part of Gaius, or even from considering 
it as an indication that Agnation was treated by Gaius, or in- 
deed by the ancient Jurists generally, as something unlike the 
other Relations here mentioned. It was simply not quite suit- 
able to mention it among the three divisiones, which appealed 
to him so well adapted for the exposition of the jus quod 
pertin kt ad personas. Moreover, direct proof that Kinship 
was actually denominated status by the ancient Jurists, will 
presently be adduced (No. IX.). 

The Institutes of Justinian follow closely the same arrange- 
ment as those of Gaius, and adhere for the most part to the very 
words of the passages above quoted. Moreover, they treat the 
entire Law of Persons according to the same triple division, 
which forms the basis of Gaius’s classification. One variance 
indeed occurs in the terminology, for the superscription which 
introduces the first divisio is entitled by Gaius de condicione 
hominum, and by Justinian de jure personarum. More 
important, however, is the very natural variance that two Law 
Institutes, which had fallen into desuetude, are cast aside by 
Justinian, namely, manus and mancipii causa. 

In the first Book of the Digest the superscription of the fifth 
Title is : de statu hominum. That this superscription is in- 
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tended to express the same idea, which was above quoted from 
Gaius, and simply to carry it farther, is likewise placed beyond 
doubt by the beginning of the Title. For the first and third texts 
thereof correspond precisely with the above quoted §§ 8 and 9 of 
Gaius. Between these two texts there stands another (1. e. L. 2), 
borrowed from Hermogcnianus, of which the portion most 
essential to our present inquiry runs thus : — 

Cum igitur hominum causa omne jus constitutum sit: 
PRIMO de personation statu . • . dicemus. 

To this, finally, has still to be added the following explanation 
of the minima capitis deminutio, wherein several passages 
literally agree 

Ulpian, xi. $ 1 3. Minima capitis deminutio est, per quam, 
XT crviTUTE xt UBBRTATK salva, status dumtaxat hominis 
mutaiur. 

§3 J .de cap . dem . (1, 61) Minima capitis deminutio est, 
cum et civitas ET Li BERTAS KETINKTUK, Std status hominis com- 
mutator. 

With this last passage Gaius, 1, § 162 undoubtedly literally 
agrees, except that the words here italicised cannot be deciphered 
in the latter. 



VIII. 

I will now summarise in separate propositions what is de- 
ducible from a comparison of the evidence above quoted, as 
the general view of the ancient Jurists : — 

1. The jus quod pertinkt ad personas embraces as a whole 
very numerous Family Relations. 

2. The position which each Man occupies in these various 
Relations is indifferently denoted by the following completely 
synonymous terms : — 

Jus person arum (Gaius and Justinian). 

Fersonarum status (Hermogcnianus). 

CoNDicio hominum (Gaius, if indeed this passage is genuine : 
see also VII. a). 

Status hominum (Digest). 

Status hominis (Ulpian, Justinian, and probably Gaius). 

3. Status hominum or hominis docs not, therefore, denote 
indefinitely a Jural condition of the Man generally, but strictly 
his position in the Family, and forms consequently the distinct 
contrast to the position in the State. The status hominis is 
the Status of the Man (privata hominis et familiar jura), in 
contrast to the Status of the Citizen (publica and civitas 
jura). 

4 . Status therefore signifies not indeed the higher position 
in those different Relations but the position generally, whether 
high or low. Thus we can also ascribe a status to the Slave, 
namely, his condition of Slavcty. But because the Slave happens 
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amongst all other Men to be the only one completely devoid of 
Rights, for which reason his condition is the only purely 
negative one, so every form of status is rightly enough also 
denied to him (a). 

5. Jus personarum signifies here, therefore, not a division 
of Jurisprudence, but a certain condition of the individual Man ; 
or (according to the terminology of some Modern Writers) it 
refers to Law in a subjective, and not in an objective, sense 
(§ 54 W) and §59). 



IX. 

The following particular applications occurring in our Law 
Sources are intended partly to confirm or to clear up the estab- 
lished propositions, and partly to defend them against seeming 
objections. 

The most frequent application of all others is that occurring 
in the expressions status quaestio, status causa, status 
controversia. These expressions occur for instance, when the 
question regarding Agnation to a particular deceased person, as 
a condition of Succession, is contested (b), and this circumstance 
is noteworthy, for two reasons: firstly , as a proof that those 
expressions were really employed in order to denote a dispute 
concerning the existence of Family Relations ; secondly , because 
it thus becomes immediately certain that Kinship was also desig- 
nated as status by the ancient Jurists, which was open to doubt 
from the contents of the first book of Gaius (No. Vll). 

But at the same time it is not to be mistaken that many pas- 
sages have used those expressions in a different sense, in order 
to denote disputes relative to Freedom or Slavery, ingknuitas 
or liuertinitas, so that in every passage of our Law Sources 
where the expressions are indefinitely employed, we may assume 
with probability that the authors have had such disputes dis- 
tinctly in view. The basis of this more frequently employed 
terminology lies nevertheless simply in the accidental and facti- 
tious circumstance, that a law-suit concerning the existence of 
Kinship seldom assumes a different aspect from one relating to 
Freedom. But this matter is also capable of a natural explana- 
tion — for, in the first place, more attention would certainly be 
paid to the recognized Relations of Freemen, than to the facti- 
tious Relationship of those who lived either in an actual or 
apparent condition of Slavery’; for which reason the former 
could more rarely be doubted or disputed ; and secondly, the 
transmission and alienation of Slaves, just as the transmission of 
the condition of Slavery through the Mother, must have given 
occasion to numerous disputes, which could scarcely have occurred 



(a) L. 3, § I ; L. 4 dc cap. min . (4, 5) ; cf. /or/, No. XIII. 
(&) L. 3, { 6— II ; L. 6, § 3 de Carbon . edicto (37, 10). 
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in regard to Family-Relations of a more individual character. 
Finally, moreover, a dispute relating to Kinship arose frequently 
(perhaps mostly) not as an independent status quaestio, but 
only as an incidkns quaestio on the occasion of a disputed Suc- 
cession (a). That there is no question of a dispute concerning 
Citizenship as a status quaestio is, however, explainable upon 
another ground, that it did not usually form the subject of a 
Private Action. 

A remarkable confirmation of this customary terminology is 
found in the Rule of Law derived from an Edict of Nerva, that no 
status quaestio injurious to the deceased should be permitted 
to be raised after the lapse of five years from his death ( 6 ). Look- 
ing to the generality of the mode of expression this Rule might 
also be referred to every dispute concerning Family Relations, 
e.g. t to the question whether an Emancipation which had pre- 
viously taken place was legally valid, or not ; it was nevertheless 
conceded that this application was not within the meaning of 
the Rule (r), so that it was exclusively referable to disputes 
relating to the Freedom or Ingenuitas of the deceased (r). 
Status therefore only signifies in this Rule, what I have called 
above political status, to the exclusion of Private-Law status. 

It is to this narrow use of the word, which is sometimes met 
with, that a certain passage, which has always given rise to con- 
siderable doubt, moreover refers: — L. i, § 8 ad Sc. Tcrt. (38, 17). 
Capitis minutio salvo statu contingens liuekis nihil nocet ad 

LEGIT1MAM HEREDITATEM . . . PkoINDE S1VE QU1S . . . CAPITB 
MINUATUR, AD LEGITIMAM HEREDITATEM ADMUTETUR : NISI 
MIGNA CAPITIS DEMINUTIO 1 N T ER V ENI AT, QUAE VEL CIVITATEM 
AlßlMIT, UTPUTA SI DEPORTETUK. 

Uipian here clearly distinguishes between the magna (that 
is to say, maxima or media) and minima capitis deminutio 
(§ 68 (d ) ), and he calls the latter salvo statu contingens, whilst 
the other texts are accustomed to say salva civitate (r). He 
uses status here, therefore, for publicus status, that is to say 
in the same restricted sense in which it is ordinarily employed 
in connection with Quaestio, but which, apart from this con- 
nection (and also in other passages of Uipian) is not customary. 
We have consequently in this passage, as in so many others, to 
do with a special, terminology, and we must be content with this 
observation, and there is no need to resort to any alteration of 



la) CL L. I, C. de ora. Jud. (3, 8). 

\b) “ Nk uk Statu deeunctorum post quinquennium quarratur.” 
Dig. XL. 15 ; Cod. vii. 21. 

fl) L. 5, C . nedt statu (7, 2 1). 

(d) That disputes concerning Ingenuitas, and not merely those relating to 
Freedom, were governed by that Rule, is expressly stated in L. I, f 3 nt do 
statu (40, 15) ; L. 6, 7, C. tod. (7, 21} ; L. 6, C. ubide statu (3, 22). In this 
last-cited passage, Justinian abolished the Rule in reference to Ingenuitas. 

(*) L. 2 pr. ; L. 5, f 2 de cap. min . (4, 5) ; L. 2 de teg. tutor. (26, 4). 
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the text ( f ). A similar terminology is observable in a Rescript 
of Severus to which attention has already been directed (No. V.), 
L. 6, C. cxquib. c . inf. : for there also it is said statum retinen t : 
they lose neither Freedom, nor Citizenship. 

In several passages the words occur : — D e statu suo incerti, 
DUiUTANTKS, errantes ( g ). This language points to a doubt, 
partly concerning Freedom and partly concerning independence 
of Paternal Power, and completely confirms, therefore, our pre- 
supposed notion. 

The most frequent application of the term status, in the 
extended meaning which I have assigned to it, is found in the 
explanation of caritis deminutio as a status mutatio, in 
which status obviousdv denotes Freedom anil Citizenship as 
well as purely Family- Illations. This will again be more closely 
considered below. 

Condicio is also used indifferently with status to denote, 
inter alia, the social condition with reference to Citizenship ( h ). 

Lastly, the following passages might be adduced as supplying 
an apparent confirmation of the recognition of status naturales. 

(a.) Status aetatis. 

L. 77, § 1 4 de leg. 2 (31 tin.) Quamquam igitur testamento 
cautum esset, ut cum ad statum su urn /rater pervenisset : ei de mum 
solveretur , Sv. 

L. 5, C. quando dies (6 — 53) Ex his verms: — Do, lego 
Aeliae .... quae legata accipere dedemt, cum ad legi - 
timum statum pc neuer it, &c. 

In both passages status suus and legitimus status mean 
nothing else than Full Age ; but a technical terminology can 
certainly not be deduced from these expressions, since they are 
not used in this sense by Jurists or Emperors, but by Testators, 
whose very unjuristical language often causes great difficulty to 
the ancient J urists. 

(A) Status Sexus. In the Title of the Digest, de statu 
homin' um, LL. 9 and 10 treat of the distinction of Men, Women, 
and Hermaphrodites, and this, with reference to the superscrip- 
tion of the Title, might be deemed to be a status. But owing 
to the character of the Digest, as a mere Compilation, this point 
can certainly prove nothing. Moreover, although some old 
Jurist in treating of the Family-Relations may have touched upon 
the distinction of the Sexes, which indeed is not improbable, 



(f) Noodt (Obser. 11. 21) wishes to substitute salvo statu c. contjngens, 
which would then mean salvo statu civitatis continokns. Certainly the 
letter c. may serve here as the symbol for ci vitas ; but, in the first place, every 
introduction of such symbols in the Digest is very misleading, and m the next, 
the combination of status civitatis is without another example. Besides, 
no necessity compels us at all events to make any emendation. 

( g ) Ulnian, xx. 6 n ; L. 14, 15 out test. (28, 1). 

(A) Gams, 1. } 60 ; Ulpian, v. $ 8 ; vn. } 4. 
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he could nevertheless not have placed it upon the same footing 
as the actual Jural Relations which are designated as status. 
Anyhow in those two passages the word status does not occur : 
condicio feminarum is certainly mentioned therein, but this 
expression is precisely the one which is even more frequently 
employed in an indefinite and purely factitious sense than status. 



X. 

The preceding inquiry yields the following result in regard to 
the special notion of status. Status denotes two Relations of 
the Public Law (Freedom and Citizenship), and in the domain of 
Private Law all the Jural Relations appertaining to the Family. 

'Flic individual forms comprehended within this notion may 
be arranged in the following different ways: — 

(i.) By reducing them to general notions: 

Political status (Freedom and Citizenship). 
Private-Law status (all Family Relations). 

( 2 .) By an enumeration of individual cases : — 

Freedom. 

Citizenship. 

Family (status hominis). 

As to which it must, however, be observed that the analogy 
between these three last named cases is only apparent, inasmuch 
as the first two are in point of fact single Relations, whilst the 
third is only the collective expression of a number of single 
Relations, and therefore embraces within itself several individual 
cases. 

Neither of these two modes of arrangement has obtained any 
direct expression in the Roman Law, but an indirect recognition 
of each of them may be shown to exist. To the first mode refer 
the Roman expressions magna (major) and minor capitis de- 
minutio (§68 (</) ); to the second, the customary expressions 
maxima, media, minima, capitis deminutio (§ 68). 

What then is the doctrine common to the Moderns regarding 
the triple Status? (Nos. II., 111.). At the first glance it might 
seem analogous to the second mode of treatment, but in point 
of fact it is not so, not even in either of the two forms which has 
hitherto been attempted to be given to it (No. III.). For the 
Family of Agnates, which, according to one explanation, must 
prevail as status eamiliae, is after all only one of numerous 
Family Relations; the classification of Men into sui juris and 
alikni juris (according to another explanation), that is properly 
speaking the Totality of Independent Relations, is indeed more 
comprehensive than the Family of Agnates, and therefore ap- 
proaches nearer the truth, but at the same time it nevertheless 
fails to include several branches of the Family, such as Tutelage, 
Patronage, Kinship. 
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The question may now appropriately be raised, what is the 
Juristical basis of the customary doctrine regarding the triple 
status ? 

That in no single passage of the Ancients is the triple status 
mentioned, must be granted by everyone, and this circumstance 
is all the more remarkable since allusion to the closely analogous 
threefold capitis deminutio frequently occurs. 

But even separately the names of the three forms of status, 
so familiar to Moderns, scarcely ever occur. Status civitatis 
and status eamiuak are nowhere found, and I only find status 
liuektatis in a single passage of quite a late period, in a Con- 
stitution of Constantine (tf) ; but even here without any reference 
whatever to the actual notion of Status, and merely as a wholly 
useless and unmeaning change of expression for Liberias 
only. 

The doctrine of triple status receives an apparent confirma- 
tion by a technical derivation from two propositions contained 
in our Law Sources, from which alone it was probably deduced. 

(a.) From the threefold capitis deminutio, in conjunction 
with the definition of capitis deminutio as a status mutatio, 
whereby the two notions are brought into immediate connection 
with each other. Of this further mention will be made below 
when considering the true character of Capitis Deminutio. 

( b .) From the following text of Paulus: — 

L. 1 1 de cap. min . (4, 5) “ Capitis demixutioxis tkia genera 
sunt: maxima, media, minima: tria ettim sunt quae hal/emus 
liber tatem civ i/a tern, fanii/iam” &c. 

This passage also can only be fully explained with reference 
to capitis deminutio. It must be here evident, however, to 
every impartial person, that the expression status is precisely 
the one which Paulus has not employed, but the very unusual, 
and, from no standpoint justifiable phrase, quae h arem us. 
A more decisive proof can scarcely be afforded that the Romans 
were unacquainted with the threefold status, at least under this 
denomination, otherwise Paulus would certainly not have omitted 
to employ a positive and convenient technical expression, in- 
stead of resorting to a most unsatisfactory circumlocution. 



(a) L. 5, C. Th. ad Sc. Claud. (4, 1 1), by Hänel, p. 401 •« Quaecunque 
MULIEKUM . . . SERVI contubernio SE MISCUERIT . . . station libertatis 
AMITTAT . . .” One might also refer in this matter to Suetonius, De illustr. 
Gramm at ids, cap. 21 “ C. Melissus ingenues, sed ob discordiam 
pa rent um expos mis . . . qlamquam adserente matrk, per mans it 
TAMF.N IN statu servitutis : praesentemque conditionem VKRAE origin! 
PRAKPOSUIT, QUARK CITO MAN UMISSUS . . . FST.” But STATUS SERVI ri.TJS 
clearly means here the factitious condition of Unfreedom resulting from error : 
the expression is therefore used here in the untechnical sense above mentioned 
(No. 10). For the actual status of Melissus was in fact that which pro- 
ceeded from the VERA outgo. 
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XL 

In the doctrine relating to the threefold capitis deminutio 
(§ 68 — 70) there is much that is simple and almost undisputed. 
In this category I include the character of the two higher forms 
of capitis deminutio (maxima and media) ; also the specifica- 
tion of most of the individual cases in which one of these forms 
is assumed ; and, lastly, also their effects. 

Some parts of this doctrine, however, belong to the specially 
difficult and disputed questions of the Ancient Law, and these 
must now be made the subject of particular inquiry. To this 
category belong the strict definition of the general concept, the 
peculiar notion of the lowest form of the same (minima), and 
lastly, a few cases of its application. 

The special concept of capitis deminutio is uniformly de- 
fined by the ancient Jurists, and merely with a variation in minor 
expressions, to be a status mutatio (§ 68 ( b ) ). By this defini- 
tion we are therefore thrown back upon the general idea of 
status, for which three more or less different explanations have 
been suggested above (Nos. III. and X.). These explanations 
agreed in this, that Freedom and Citizenship were comprehended 
in all, but along with these two there was still a third Quality, as 
to which opinions differed. The above-mentioned definition of 
capitis deminutio accordingly resolved itself into this, that it 
was made to consist of a change : — 

Either of Freedom (Maxima) ; 

Or of Citizenship (media) ; 

Or of a third Quality, varying according to those three different 
explanations (minima). 

This third Quality then, by a change in which a capitis 
deminutio (namely the minima) might be effected, must be: — 

(1.) According to the one explanation : The Agnatic Family. 

(2.) According to the other: Independence or Dependence. 

(3.) According to the third: Some one Family-relation, in 
which, therefore, the changes presupposed in the two first expla- 
nations were also included amongst others. 

In regard to each of these three explanations an important 
doubt arises, common to all of them, whether, for instance, only 
a change generally, anil not a disadvantageous change, was re- 
quired, so that an advantageous or immaterial change might also 
be embraced within that concept. This necessary result of the 
stated definition contradicts : — 

(a ) The expression deminutio, which unquestionably denotes 
a Degradation, or Loss (a). 



(a) Noodt (Comm, in Dig . IV. s.) meets this objection by observing that 
MINUKKE may also generally express the same meaning as mutake. But a 
diminution or loss is inseparable from the notion of minueke, and if in 
particular cases both those expressions may be used in an identical sense, it 
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(b.) The unambiguous language employed in several appli- 
cations of the doctrine. For when a Peregrinus or Latinus 
obtained the Right of Citizenship, an important status mutatio 
certainly happened in his favour, but it would have been impos- 
sible for a Roman to call this improvement in his condition a 

CAPITIS DEMINUTIO. 

Moreover, according to the two last explanations, a still further 
doubt arises. Such a change whereby a person who had hitherto 
been Dependent becomes Independent, may also be produced 
in consequence of a natural event (as the Death of the Father). 
Now since this case can certainly not be regarded as an illustra- 
tion of capitis deminutio, the definition must at least be sup- 
plemented in this manner : — A change by juristical acts, and not 
from natural causes. What would tend moreover to remove the 
first doubt, would at the same time likewise solve the second. 
For the case just mentioned consists in an advantageous change, 
and no case of a disadvantageous character can be discovered 
which could be assigned to purely natural events. 

Hence it follows, that according to each of the three explana- 
tions of status, that Definition must be amplified thus : status 
mutatio in detenus. But even in its original incompleteness it 
cannot by any means be said to be vain or meaningless. For it 
at all events requires a change affecting the status, excluding 
therefore, for instance, the loss of mere digmtas from the 
notion of capitis deminutio. 

Nevertheless, even this amplification of the Definition docs 
not seem quite satisfactory to me. It would, perhaps, be more 
complete if it were expressed as follows : — 

A change of Status to disadvantage, and exclusively in relation 
to Jural Capacity. 

But inasmuch as every change of Jural Capacity is not con- 
ceiveable otherwise than by a change affecting status, so the 
whole Definition may be more briefly, and yet more completely, 
expressed thus : — Capitis deminutio means every deminution 
of Jural-Capacity (§ 68). 



XII. 

The greatest doubt exists in regard to the notion of minima 
capitis deminutio, because even the old Jurists themselves 
define it in two essentially different ways: — 

(i.) Paulus says it consists in the change of Family, that is 
to say, in the passing out of the Agnatic Family in which one 
was born (/?). 



is only by reason of the exactly converse supposition that the mutare 
accidentally comprehends a loss. Cf. Conradi, Parerga , p. 171. 

(a) The KAMI u a comm uni jure is therefore here meant, and not jure 
troprio, in accordance with Ulpian’s distinction in L. 195, § 2 de /'. A". 
(50, 16). 
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L. ii dt cap. min . (4, 5) . . . Cum et libertas et civitas 
retinetur, familia tantum mutaiur, minim am esse capitis 
deminutionem constat. 

L. 3 pr. eod. Liberos, qui adrogatum parentem sequuntur, 
placet minui caput . . . cum familiam mutavcrint . 

L. 7 pr . eod . Tutelas etiam non amittit capitis minutio 
. . . Sed legitimae tutelae ex duodecim tabulis inter- 
VERTUNTUR . . . QUIA AGNATIS DEFERUNTUR, qui dcw lUllt CSSt 9 
familia mutati . 

According to this explanation, to which Paulus consistently 
adheres (b), he therefore refers the minima capitis deminutio 
to a Private Law status, not indeed to every kind of Status 
generally, but only to a single one: and it is remarkable that 
this is precisely the one whose recognition in the scries of the 
Private Law status, according to the contents of the first book 
of Gaius, could alone be questioned (No. V 1 L). 

(2.) Ulpian and the Institutes, and also undoubtedly Gaius, 
explain the minima c. d. as an occurrence whereby the Private 
Law status (St. Hominis) is changed, whilst Freedom and 
Citizenship remain unaltered. 

Ulpian, xi. § 13 : Minima capitis deminutio kst, per quam, 
ET C 1 V 1 TATE ET LIDERTATE salva, status dumtaxat ho minis mu- 
tatur. 

§ 3 J de cap. demin. (1, 16) Minima capitis deminutio est 
CUM ET CIVITAS ET LIBERTAS RETINETUR, SED status hominis 
commutatur . 

Gaius, 1. § 162 : In his work precisely those words have come 
down to us illegible which are decisive on this point: but from 
the words which have been preserved, we may assume that the 
former ran just as we read them in the Institutes of Justinian. 

If it could still be doubted whether the words status hominis 
have really the extended signification here contended for, which 
is based upon a comparison with several other texts (No. VIIL), 
this doubt would at least be removed by the following explana- 
tory illustration which directly occurs in the Institutes :— Quod 
ACC 1 DIT IN HIS, QUI CUM SUI JURIS FUERUNT, COEPERNUT AL 1 ENO 
JURI SUHJECTl ESSE, VEL CONTRA. SERVUS AUTEM MANUMISSUS 
CAP 1 TE NON M 1 NUITUR, QUIA NULLUM CAPUT 11 ABUIT. 



(b) It might be thought that in the following passage he wavered towards 
the other explanation : Capitis minutione amittituk (usufructus), si in 

INSULAM FRUCTUARIUS DEPORTETUR, VEL SI EX CAUSA METALLI SERVUS 
POENA EFHCIATUR, AUT SI Statum EX ADROGATIONK VEL ADOPTIONS 
mutaverit (Paulus, ill. 6, $ 29). But the words statum mutavkrit were 
not intended to be used in order to specially denote the minima cap. demin. 
(otherwise the word hominis must have stood in the passage), but as a 
tautological expression for cap. dem. generally. It is in Inis sense they occur 
everywhere amongst the old Jurists, and Paulus did not certainly wish to 
imply that the phrase statum mutaverit was suitable only to the person 
Adopted, and not to one Deported, or to the Slave employed on the Mines. 
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In these applications, and especially in the manner in which 
the application to Slaves is avoided, there is no perceptible trace 
of a restriction of minima cap. dem. to the Agnatic Family, and, 
therefore, of the meaning which Paulus assigns to this technical 
expression. 



For the reasons above stated, the explanation offered by Gaius 
and Ulpian must be accepted as correct, and need only be ampli- 
fied in the following manner: 

Minima cap. dem. means a change of Private Law status 
(of the Family-relations), which involves a diminution of Jural 
Capacity. 

If this definition of the concept be correct, we must then 
recognise the following cases of minima cap. dem, (§ 68). 

(i.) Every change whereby an Independent person (sui juris) 
becomes Dependent (alieni juris). 

( 2 .) Every Degradation of a Child or of a Woman out of potes- 
tas or manus into the mancipii causa. 

On the other hand we cannot include within it : — 

(</.) The conversion of a Freeman into a Slave, for this 
operates rather as a maxima C. d. (c). The reason for this is, 
that such a change lias two distinct relations: it constitutes, for 
instance, at the same time the entry into a condition of Slavery, 
and the foundation of a domestic potestas. In the former re- 
lation it belongs to Public Law, and in the latter to Private Law. 
Hut since the first relation is the preponderating one, it therefore 
operates generally as maxima not as minima c. d. (Comp. 
No. VI. and § 68). 

(/>.) The conversion of a Free Guardian into one placed under 
Guardianship, for this certainly changes the status hominis 
but without diminishing the Jural Capacity. A Madman, there- 
fore, who is placed under a Curator, in no way suffers a capitis 
deminutio (</). 



(c) We must assert the same of the conversion of an Ingkxuus into a 
Libertinus, if this was any how regarded as a cap. dem. Cf. $ 6b (<*). 

(d) L. 20 de statu horn . (1, 5) “ Qlt FUKERK coepit, kt station , kt 
DIGNITATEM . . . VIDETUR KKTINKRE, S1CUT RKI SUAE DOMINIUM 
KETIN KT.” By STATUS was chiefly meant Freedom and Citizenship, as is 
shown by its being contrasted with dignitas, and hcr.ce the words videtl r 
rktinkke are quite justifiable. In regard to the status homines a mutatio 
may no doubt be asserted, but certainly not a capitis deminutio. The 
matter is more doubtful with respect to the commercium interdictum of 
the PRODIGUS, since the latter loses the tkstamknti factio. Ulpian, xx. 
$ 13 ; L. 18 pr. qui test. (28, l) ; § 2 J. quibits non perm ittitur (2, 12). But 
properly speaking in this case also there was only a fiction of Madness, and 
therefore a natural incapacity of dealing, so that the expression tkstamknti 
FACT io was employed in the factitious sense, which is also found elsewhere. 
The proof of tins lies in the fact that a Testament, executed by the 1 ’rndigul 
before the Interdict, remains perfectly valid (L. 18 cit. § 2 J. r//.), whilst every 

K. /. 
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The Moderns are accustomed cither to accept one or other 
of these two ancient explanations of minima c. deminutio, or to 
waiver between them. An attempt is also made to harmonize the 
two together, so that the minima cap. dem. shall embrace two 
sets of cases : the loss of one’s own Family (conversion of a 
sui juris into an ai.ikni juris), and of the common bond of 
unity, that is to say, the Agnatic Family (<*). 

XIII. 

We have, therefore, now to decide between two statements 
of the ancient Jurists, of which one (originating with Paulus) 
explains the minima cap. dem. as a change of the Agnatic 
Family, and the other as a change of some one Family* relation 
(according to my supplementary view, in conjunction with a 
diminished Jural Capacity). 

The following reasons are decisive against the explanation of 
Paulus : — 

1. The first is based on the term capitis deminutio. This 
primitive term requires explanation. A signification of the 
word caput must accordingly be devised which will render it 
intelligible, why this word in particular was employed for the 
designation of those events which indisputably bore the name 
capitis deminutio. What then is the meaning of caput ? 

According to Paulus it means strictly the Family-bond ; but 
where is even a remote analogy found to support this definition? 

It might again be supposed that caput has just the same 
meaning as status, or that it signifies Jural Capacity; both 
suppositions would satisfactorily explain the combination of the 
words capitis deminutio, but both alike are altogether arbi- 
trary, and arc wholly unjustifiable upon any demonstrable signi- 
fication of the word caput to be found elsewhere. 

Since then it is beyond doubt that in this word w f e have a 
reference to some old historical notion, it has accordingly been 
sought from early times to explain our technical term in con- 
nection with the Census Tables or the Burgess Registers. This 
was effected by referring caput to the capita cknsa, whose 
number is frequently mentioned by Livy. If a person lost the 
Cl vitas, Roman Citizenship was deemed to have been diminished 
by a caput, as there occurred in regard to it a caput kxemptum, 
deletum. Hence the minima c. d. might be explained to con- 
sist in an Arrogatus losing his Properly, and therefore entering 
into a low r er class (<*). But the forced character of this cxplana- 



caitiis deminutio ami uls the Testament, and even the indirect Justinian 
Restitution only occurs in regard to an incapacity preceding the interval, and 
not in regard to that which was still in existence at the time of death. 
Ulpian, will. § 4, 6. 

(<•) CiliicU, 2, } 128. 

(#1) Hcincccii Antiq . Jur. I, 16, 9 I, 12. 
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tion could not be concealed by even its own advocate, and he 
rightly found it to be questionable in regard to the cap. dem. of 
an Emancipated person. One was therefore driven to employ 
the very special argument that, properly speaking, according to 
this definition, it was the Roman People in such a case that suf- 
fered a capitis deminutio, and not the particular individual. 

But these doubts have been dispelled by the very satisfactory 
explanation of Niebuhr ( b ). According to him caput means 
the Head Note (Rubrick) of ever}’ Roman in the Censor’s Burgess 
Lists, together with everything which was noted therein con- 
cerning his personal relations ; and this definition is confirmed 
by the more complete development which it has received in later 
times (c). If, then, in those Lists such a change was noted 
opposite the name of a Roman, whereby he became juris 
detirioris, that change was deemed a capitis deminutio. In 
this category were consequently included, for instance, those 
cases in which the name of a former Citizen, by reason of his 
having forfeited Liberty or Citizenship, was entirely struck out ; 
and, in like manner, the case when a paterfamilias was 
Arrogated, and had thus to be entered as the Son of another. I 
consider this explanation satisfactory in itself, and it needs only 
to be supplemented thus: supposing that the disadvantageous 
change that was noted was coupled with a le ssening of the Jural 
Capacity. At least I must assert this from the stand-point of the 
Roman Jurists, at a time when Private-Law had assumed so very 
preponderating a position, and Public Law was placed to a large 
extent in the back ground ; but along with this assertion the 
admission might very well be made, that during the Republican 
Period there were many purely Political Degradations which, 
even when they exercised no influence upon the Private-Law' 
Capacity, might have borne the name of capitis deminutio ( d ). 

With this definition of caput completely harmonizes the above 
cited (No. XI 1.) passage from the Institutes, in which it is said 
of a Freedman, in relation to his earlier condition of Slavery, 



(£) Niebuhr, Römische Geschichte , vol. I, p. 606 (4th cd.); vol. 2, p. 460 
(2nd cd.). 

(c) In the system of Taxation of the Imperial period caput signifies a 
taxable hide ; that is to say, every parcel of land entered in the Doom-book, 
from which a simplum had to be contributed : therefore also again, as in the 
most early period, a particular section of the Tax Rolls, for the ancient 
Roman Burgess-Register was at the same lime also a Tax Roll. Cf. Zeit- 
schrift f ür geschichtliche Rechtswissenschaft, vol. 6, pp. 323, 377. 

(//) Niebuhr mentions, as examples, the transmutation of a Plebeian into an 
Acrarius (the loss of a Tribe), and the removal into a tkihcs minis honesta. 
We might add also such a loss of Property whereby a person fell into a lower 
class. Most specially connected with this subject, however, was Infamy, in 
regard to which the altered phraseology under the Emperors is capable of 
direct proof ($ 81). The limitation asserted in the text of capitis deminutio 
to the lessening of Private- Law Jural Capacity, stands in logical connection 
with the wholly similar limitation of the expression Status (see above, No. V.). 

Z 2 



Digitized by v^ooQle 





340 App. VI. Status and Capitis Deminutio. 

nullum caput HA1UJIT. And very naturally, because Slaves 
could certainly not appear as Persons in the Censor’s Lists. Only 
superficially similar, but in reality different from it, is the expres- 
sion which is employed by both Paulus and Modcstinus for the 
same case : — 

L. 3, § i de cap. min. (41, 5) Aliter atque cum servus 
manumittitur : quia servile caput NULLUM jus habi t , IDEO NEC 

MINUjr POTEST. 

L. 4 cod. Hodie enim incipit station habere. 

'Phus caput is clearly employed by Paulus to denote a Man, 
and by servile caput he means a Man who is a Slave. To the 
latter he denies the possibility of capitis deminutio, not because 
the Slave has no caput (for he applies that term distinctly to a 
Slave), but because he is devoid of Rights, therefore loses 
nothing, and cannot be degraded. In the same sense Modcs- 
tinus in the second passage denies status to the Slave (No. 
VI 11 . (a)). It would therefore be quite erroneous if one endea- 
voured to prove by comparison of these passages with the 
passage cited from the Institutes, that the word caput signified 
amongst the Romans the same thing as jus or status. 

XIV. 

II. A second objection against the explanation of Paulus lies 
in the complete absence of a satisfactory logical consistency. 
The maxima, media, and minima c. d. are meant to be forms of 
the same species : they must surely therefore have something in 
common, wherein alone the essence of this species comprehend- 
ing them may be sought for. According to our explanation this 
common element is unmistakeable. It is the diminished Jural 
Capacity which is perceptible in each of these three Jural 
changes, but nowhere outside of them. The explanation of 
Paulus cannot point to any such common element. It is true an 
attempt has been made on this account to treat the position in a 
particular Agnatic Family as Jural Capacity, because* by that 
means the Capacity for acquiring an Intestate-Succession would 
be secured, liut the confusion of Jural Capacity with the facti- 
tious conditions for the acquisition of Rights, lies at the basis of 
this conception. The Just A causa in regard to Tradition, and 
the Title in regard to Usucaption are, just as Agnation in regard 
to the hkreditas intest at I, factitious conditions of the actual, 
individual acquisition, but none of them really constitutes an 
element of Jural Capacity. The loss of Agnation is the loss of a 
particular acquired Right, just as the loss of the Ownership of a 
House : neither of them, however, injuriously affects the Jural 
Capacity. In like manner, just as one would now as little think 
of calling an impoverishment a capitis deminutio, so the latter 
term can as little be consistently employed to denote the loss of 
Agnation, as such. 

Thus, on the one hand, there is no ground for treating the 
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loss of Agnation as analogous to the loss of Freedom or Citizen- 
ship, while, on the other hand, it appears to be quite as incon- 
sistent to isolate that circumstance from other events with which 
it is nevertheless in point of fact wholly similar. For the essence 
of the loss of Agnation consists in the exclusion from a parti- 
cular Family- relation, whereby at the same time the acquisition 
of certain other Rights (especially Succession) may be withdrawn 
from us. If then this fact affords a ground for calling the annul- 
ment of Agnation a capitis deminutio, it is altogether incom- 
prehensible why so many other events should not bear the same 
name, for which nevertheless no one has claimed it. 

Thus, for example, the dissolution of Marriage. The Husband 
dissevers himself from this important Family-relation, and loses 
in consequence the expectation (first abolished by Justinian) of 
uniting for ever by the Wife’s death her Dos with his own Pro- 
perty. I do not know why this expectation should deserve less 
consideration than that of the Intestate-Succession of Agnates. 

In like manner Emancipation should also be called a caputs 
deminutio of the Father, for the Father disconnects himself 
from the former Family-relation, and loses thereby the possi- 
bility of acquiring anything by the Son’s acts, by which perhaps 
he might have become much richer than by a wholly uncertain 
Right of Intestate Succession to all his Agnates. 

Our explanation, however, has not to contend with these 
difficulties, inasmuch as it is obvious that no diminution of Jural 
Capacity occurs in any of the events of this kind. 

I do not, moreover, desire to lay too much stress upon the 
ground here discussed. Capitis deminutio is an historical 
notion, and it is quite conceivable that it may have been con- 
structed and handed down in a wholly illogical manner, without 
regard to any innate consistency. But nevertheless we cannot 
assert this view to be a probable one, and if it is possible to dis- 
cover an explanation by which consistency in the development 
of that notion is maintained, it is decidedly entitled to prefer- 
ence over those explanations which do not afford this service. 

The weakness of Paulus’s explanation, to which attention has 
here been drawn, is also very noticeable in many Modern 
treatises on our subject. Thus in both the above (No. i) cited 
works of Fucrbach and Löhr, the authors are forced to appear 
as constantly wavering between the notions of Jural Capacity 
and Acquired Rights, in order, under the supposition of minima 
CAP. DEM. being a i-amiliae mutatio, to be able to treat the 
three degrees of cap. dem. as forms of one and the same common 
species. 

XV. 

III. A third objection against Paulus lies in the very dubious 
manner in which he attempts to explain several individual appli- 
cations of the doctrine. Of this an illustration is furnished by 
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the following text, to which great weight is attached on all 
sides : — 

L. 3 pr. § i de cap . min. (4, 5). Liberos, qui adrogatum 
parentem sequuxtur, placet viinui caput (al. capile ), cum in 

ALIENA POTESTATE SINT, ET CUM FAM 1 LIAM MUTAVER 1 NT — 
Emancipato filio, et ceteris personis, capitis minutio mani- 
festo accidit: cum emancipari nemo possit, nisi in imagina- 

RIAM SERVILEM CAUSAM DEDUCTUS. Aid TER ATQUE CUM SERVUS 

manumittitur, &c. (Sec also No. XIII.) 

Two cases are here placed in juxtaposition, in regard to both 
of which Paulus asserts a capitis deminutio : namely, with 
respect to the Children of an Arrogatus, and in regard to one 
who has been Emancipated. As to the former Paulus says 
placet, and in regard to the second manifesto accidit. Now 
it is true that generally speaking too much stress should not be 
laid on the language in which the ancient Jurists are accustomed 
to clothe their opinions, and undoubtedly the word placet 
occurs in numerous passages in which it clearly means an un- 
conditional certainty. But it is employed in a different sense 
here, where two such different expressions closely following one 
another seem to have been rightly and intentionally selected in 
order to express a different degree of certainty in regard to the 
two specified propositions. 'Phis explanation, so natural in 
itself, is however, still farther strengthened by the fact that 
Paulus adduces wholly distinct grounds in support of the two 
cases, although the simple reference to a familiar mutatio 
would have been quite sufficient for both, if that change had 
been distinctly and generally recognised as the essential feature 
of the minima cap. dem. In the first case he certainly mentions 
the FAMiLiAE mutatio as one ground, but according to his view 
it is not by itself enough, and lie finds it necessary to supple- 
ment it by another ground, which oddly enough runs thus 
CUM IN ALIENA POTESTATE SINT. 

The Children of the Arrogatus born before and after the 
Arrogation are indisputably in the Power of another, but pre- 
cisely because this condition of theirs is not changed, it is 
incomprehensible how the continuance of an unchanged con- 
dition can be adduced as proof of a Capitis deminutio, the 
essential feature of which surely only consists in the change of 
a previous condition. And when Paulus passes on to the case 
of one who has been Emancipated, it is very evident how 
pleased he is to be able to dispense with the dubious grounds 
of proof of the first case : he no longer in fact alludes to them, 
but relics on the transfer by means of the imaginaria serviljs 
causa (a), inasmuch as he adds, for this reason is the cap. dem. 



(a) It is quite possible that Paulus may have written : Nisi IN MANCIPII 
causam dküuctus, and that the Compilers endeavoured to avoid the mention 
of the old Law-Institute by resorting to circumlocution. 
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completely manifest (manifesto accidit). This remarkable 
difference both in the language and reasons makes it probable, 
that Paulus endeavoured to gain a practical side for that old 
historical notion by means of a hypothetically assumed ground 
of minima cap. dem., upon which, however, he did not venture 
to rely with absolute confidence. A more positive ground lor 
this statement will be mentioned hereafter ( b ). 

IV. Lastly, a fourth objection against Paulus s explanation 
lies in some special applications, which, according to that 
explanation, must be regarded as cases of minima cap. dem., 
whereas we can prove, from other equally competent authorities, 
that a capitis deminutio was certainly not admitted in them. 
Such applications are more decisive than the general arguments 
hitherto advanced. In order to make the matter clear, 1 will 
give a summary of all the known cases of minima cap. dem. 

XVI. 

A. Arrogation causes a cap. dem. for the Arrogatus according 
to both opinions; for he loses the Jural Capacity of an 
Independent Person, and at the same time passes, out of the 
Agnatic Family of his birth. 

B. The Children of the Arrogatus suffer a caputs deminutio 
according to the opinion of Paulus, because they pass out of 
their Agnatic Family: but not according to the contrary opinion, 
because their Jural Capacity continues unaltered (</). There 
is thus in this matter a practical dilference between the two 
opinions (U). This case docs not indeed lead to a positive 



(fl) The hesitating character of the explanation given by Paulus has already 
been observed by others. Seheltinga oilers a very forced explanation of this 
in the P'ellenbcrg Jurispr. Antiqua , vol. 2, p. 519, upon the following not 
very felicitous hypothesis. The ancient Jurists disputed whether the status 
MUTATIO resulting from capitis deminutio must be distinctly in detkkics. 
Tliis question was first answered iu the negative by means of a Font dispu- 
tatio, and hence the hesitation. 

(<i) Some modem Writers, who reject the explanation of minima cap. 
DEM. as a KAMI Li A MUTATio, try nevertheless to justify upon other grounds 
the particular application of tl)e term to the Children of the Arrogatus, 
derived by Paulus from that circumstance. Thus, for example, Seckendorf, 
De cap. dem. minima, { 15, who ascribes to the Grandson a minis caput in 
comparison with the Son, although their relative Jural condition is completely 
alike. Likewise also Deiters, De civii.i cognatione, p. 41, according to 
whom the Grandson must have a caput impeditum, because he is removed 
one degree further from Independence ; but this refers not to the present 
condition, but only to the prospect in the future, e. } to future Independence. 
Moreover this prospect for the Child of the Arrogatus is only possibly deferred 
by Arrogation, ami not by any means probably so, since in the ordinary course 
of nature the Arrogalor will die before the Arrogatus. 

(b) This practical difference nevertheless asserts itself only in a limited 
way. For that the Agnation of Birth is annulled for the Children of the 
Arrogatus is also conceded from our point of view, only upon other grounds, 
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decision, because it is not mentioned by any other old Jurist 
except Paulus, while he himself states his own opinion of it in 
so dubious a manner (No. XV.). 

C . The causae probationes of the Ancient, and the 
Legitimations of the Modern Law involve in every instance, 
according to both opinions, a cap. dem., inasmuch as by them 
an Independent Person is converted into a Dependent Person, 
and at the same time a new Agnatic bond is established. These 
cases, therefore, stand completely on the same footing as that of 
Arrogation (lit. A.). 

D. Mancipation effected in the case of a Child under Paternal 
Power, or in that of a Woman in manu, always involves, ac- 
cording to both opinions, a minima cap. dem. of the Mancipated 
Person (r) ; according to our opinion, because a Degradation is 
thereby always effected to the Mancipii causa, and, therefore, 
to a greater degree of Family Dependence than the existing 
one: according to the contrary opinion, because the former 
Agnatic bond is severed thereby. If, on the other hand, the 
Purchaser again mancipates the person so mancipated to him, 
there certainly arises no new cap. dem., since no further 
Degradation takes place in consequence thereof, nor is Agnation 
in any way annulled. 

E . Emancipation, that is to say the release of a Child from 
Paternal Power. That this in fact was a cap. dem. (and indeed 
a minima), is, according to all authorities, amongst the best 
ascertained facts in the whole of this doctrine, so that it is a 
matter which, according to both opinions, ought not to be open 
to doubt, but must be asserted of each of them when the contrary 
is not distinctly expressed. Cicero, when he mentions cap. dem. 
as an impediment of Gentility, probably merely has in view the 
cap. dem. resulting from Emancipation (§ 69 (;/)). But upon what 
ground is it to be so treated ? 

According to our opinion, because by the formula of Eman- 
cipation, a previous Degradation to the mancipii causa was 
unavoidable (</). So long then as the peculiarity of the mancipii 
causa, and its essential difference from servitus, had not yet 
become known through Gaius, our Writers might well doubt 
whether Emancipation did not involve a maxima cap. dem. 
rather than a minima cap. dem. (<*) : through Gaius every doubt 
on this point has been dispelled (/). 



namely, because Agnation can only be derived from the Father, so that the 
Children must always have the same Agnation as the Father. All that 
remains, therefore, as a practical question of dispute is, whether the Debts 
and the personal Servitudes are cancelled in favour of the Children of the 
Arrogaius, which in truth must either be atfmncd or denied according as we 
impute to them or not a capitis deminutio. 

( c ) Gaius, I. § 117—118 («) ; § 162; Ulpian, XI. } 5. Cf. also { 67. 

(</) Gaius, 1. § 132 ; Ulpian, x. § 1. 

(«?) Heineccius, Antiq . 1. 16, § 12, and the Writers cited there. 

[/) Gaius, 1. § 162. 
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According to the opinion of Paulus, if consistently applied, 
there was a capitis deminutio for this reason, that the Eman- 
cipated Person passed out of the Agnatic Family in which he was 
born. 

The following expressions occurring in our Sources are note- 
worthy in regard to this matter. The Justinian Institutes, in 
the passages above quoted (No. XII.), do not allude to the 
antiquated maniciph causa intentionally, and they, therefore, 
assign the simple change, that is to say, in this instance, the 
freedom from potestas (therefore a bettering of the condition), 
as the foundation of the cap. dem. : hence they are driven to 
the remarkable admission, that the Manumission of a Slave may 
also properly be regarded as a cap. dem., an etfect which is 
only prevented, because, before his Emancipation, he had abso- 
lutely no caput. 

Paulus, in the passages also quoted above (No. XV.), docs 
not adduce, as might have been expected from his principal 
doctrine, the familia mutatio as the foundation of the cap. 
dem., but, in an inconsistent manner, the imaginaria servilis 
causa, therefore, the true ground. 

The most difficult passage, finally, is that of Gaius, partly 
owing to the language itself being not altogether clear, and 
partly in consequence of a gap in the text. 

Gaius, i. § 162. Minima (capitis) deminutio est . . . et in 

HIS, QUI MANCIPIO DANTUR, QUIQUE EX MANCIPIO MANUMIT- 
TUNTUR J ADEO QUIDEM, UT QUOT 1 ENS QUISQUE MANCIPETUR, A 
— TUR, TOTIENS CAPITE DEMIN UATUR. 

This passage has in truth been understood as if not only 
each individual Mancipation, but also every Manumission, 
involved likewise a special cap. dem., which last assertion would 
be devoid of all legal justification. The ambiguity lies in the 
word QUIQUE, which may certainly be interpreted as if it meant : 
ET IN HIS, QUI EX MANCIPIO MAN UM ITT UNT U R , SO that it would 
then denote new cases. Nevertheless this interpretation is by no 
means necessary, and quique may just as well stand for the 
preceding words in his, in which view it would mean no more 
than the simple conjunction et, and embrace simply a closer 
definition of the cases previously mentioned. The filling up of 
the succeeding gaps must also at the same time conform to one 
of these two interpretations. The Editor has substituted aut 
manumittatur, whereby the Manumission is again made to con- 
stitute a new case of cap. dem. But it is preferable to read ac (or 
atq.) Manumittatur (g) t an addition which here again con- 
nects Manumission with Mancipation to one and the same case 



(g) This addition has already been suggested by Deiters, De civil/ corpora- 
tione, pp. 41, 42, and approved of by Huschkc, Studien, vol. 1, p. 222. 
Schilling expresses himself opposed to the whole of this doctrine, Institu - 
tionem , vol. 2, § 32, note (3). 
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of cap. DEM. The whole passage has consequently the following 
meaning. Gaius intended to explain the notion of cap. dem. 
by examples. For that reason he chose amongst other instances 
a portion of the formula of Emancipation, whose complete ex- v 
position lay quite outside his purpose. He thus means to say : — 
A minima cap. dem. underlies amongst other cases every Man- 
cipation employed in the release of Children, from which each 
time a Manumission results (that is strictly speaking on the 
two first occasions) ; so that in each of these two Mancipations, 
involving Manumission, there underlies a special minima cap. 
DEM. 

He could also, however, have still included the third Manci- 
pation, which certainly in like manner comprehended a capitis 
deminutio, but not the fourth (the remancipatjo), which in- 
volved no fresh Degradation (sec also lit. D.). But in order to 
avoid being too prolix, and yet not to create any misunderstand- 
ing by being too brief, he contented himself with mentioning the 
two first Mancipations, which were sufficient for his purpose, and 
with the view of designating these more clearly he employed the 
Manumissions connected with them on each occasion. 

But is Emancipation then still to be regarded in the newest 
Law as a cap. dem. ? Certainly at the period of the compilation 
of the Institutes and Digest the old Mancipations had long since 
disappeared, and the customary forms vhich were then employed 
no longer contained anything which could be reckoned as a 
Degradation of the Child. Two considerations might have 
induced the Legislator at that time to maintain the ancient view 
of Emancipation as a cap. dem.: the Right of Patronage on the 
part of the Father, and the destruction of Agnation. But this 
last consequence he had already by an earlier Law abolished in 
regard to Emancipation (§ 69), so that there only remained the 
Right of Patronage. But this is properly speaking not by any 
means a result or characteristic of cap. dem., and moreover it is 
wholly set aside by the latest legislation of Justinian. Undoubt- 
edly, therefore, it seems to be wholly inconsistent to wish to 
regard Emancipation in our Modern Law as a cap. dem. 

F. Adoption in the strict sense presents no dilliculty, since 
it has entirely the same character as Emancipation. For it was 
also connected with Degradation to the mancipii causa (//), and 
it indisputably also caused a destruction of the natural Agnation. 
In the Justinian Law it could still at most operate as a CAt\ dem. 
in the special case when the Adoptive Father was at the same 
time a natural Ascendant, because in this case the Agnation of 
Birth was certainly extinguished. But, according to the correct 
view already stated, this circumstance by itself is anyhow no 
ground for assuming a cap. dem. 



(/*) Gaius, i. } 134. 
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XVII. 

G . In manum conventio. 

If the Woman before this act was sui juris, the in manum 
conventio was unquestionably a capitis dkminutio, according 
indeed to both opinions: for such a Woman had her Jural Capacity 
diminished, and she passed out of her natural Family into that 
of her Husband (a) ; nor did it make any difference whether the 
in manum conventio arose by means of confarreatio, co- 
emtio, or usus. 

It was otherwise in regard to a Woman who passed out of 
Paternal Power into manus. Here also, according to the 
opinion of Paulus, a capitis deminutio must be admitted, be- 
cause undoubtedly it involved a familiar mutatio. According 
to our opinion, on the other hand, there was no cap. dem., for 
an actual diminution of the Jural Capacity did not here occur; 
the Married Woman in manu stood rather towards her Husband 
completely in the relation of a Daughter, and had, therefore, the 
same Rights as the latter. Moreover, there was nothing in the 
forms which were employed for the in manum conventio, as 
in the case of Emancipation and Adoption, which involved a 
temporary Degradation. At all events, nothing of the kind can 
be conceived in regard to the confarreatio and the uses. In 
the case of co-emtio there was a similar procedure to that 
employed in Adoption, and therefore an intermediate mancipii 
casua was rightly conceivable : but Gaius, who describes both 
forms, carefully mentions this intermediate Degradation in the 
case of Adoption, but is wholly silent on the point in regard to 
co-em no(£). 

If, then, wc had positive evidence upon the question whether 
the co-emtio of a Daughter standing in Paternal Power was or 
was not a cap. dem., it might serve as an element for the deci- 
sion between the two opinions ; but the ancient texts upon this 
point are very uncertain. 

Cicero, Top . C. 4. Si EA MUL1KK TESTAMENTUM FECIT, 
QUAE SE CAVITE NUNQUAM DKM1NU1T, NON V1DETUR EX EDICTO, 

Praetoris secundum eas tahulas possessio dari. 

This proposition involves at the same time the converse of it, 
for by means of capitis deminutio a Woman renders herself 
capable of executing a Testament. The capitis deminutio 
here alluded to is unquestionably, as Boethius also rightly ex- 
plains, that which is effected by the in manum conventio. For 
since Cicero does not in the above passage distinguish between 
dependent and independent Women, it would seem that both 
could in the same manner acquire this Capacity of making a 



(a) Gellius, XVII l. 6. She became the Sister of her own Children and of 
her step-Children. Gaius, ill. } 14. 

W Gaius, 1. § 1 13, 134. 
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Testament, whence it would further result (which is important 
for our question) that the term capitis deminutio was applied 
to the in manum conventio in the case of Women of both 
classes. But this seeming proof vanishes by comparison with 
I. § 1 15 a of Gaius, who deals with this question far more accu- 
rately than Cicero. He there informs us that the co-emtio alone 
was not sufficient to make the Testament possible, but that a Rc- 
mancipation and Manumission must also be' added. It was this 
mancipii casua, according to all opinions, that indisputably 
produced a capitis deminutio, so that the passage cited from 
Cicero thus loses all decisive force for our special question. 

Gaius twice adduces co-emtio as an example of capitis 
deminutio (i. § 162 and iv. § 38), but in both passages only 
along with other examples, and so vaguely that it is uncertain 
from them whether he has in view only Independent, or also 
dependent Women. 

In a similarly indefinite way Ulpian (xi. § 13) mentions co- 
emtio as an example of minima cap. dem. There, however, 
this result happens in consequence of the Rule of Law according 
to which legal Tutelage is destroyed by every cap. dem. But 
as only independent Women stood in Tutelage, it may well be 
assumed that Ulpian also had in view only the co-emtio of in- 
dependent Women in adducing that example. 

Of a more certain character is a remarkable passage of Livy 
in his History of the Bacchanalians. Here the question refers 
to a freed Woman who is sui juris, is subject to a Dativa 
Tutelage, and who has already executed a Testament (c). After- 
wards this Woman rendered the most signal service to the 
Republic by the discovery of an extensive and most dangerous 
conspiracy, and was rewarded by a Resolution of the Senate 
with the following amongst other privileges : 

Livius, xxxix. 19. U pique Feceniae Hispalae datio, demi- 
nutio, UEKT1S EMPTIO, TUTORIS OPTIO ITEM ESSET, QUASI El VIR 
TESTAMENTO DED1SSET. 

The words datio, deminutio yield so little sense that the 
emendation capitis deminutio is certainly indispensable (</), 
whereby alone moreover an obvious parallel can be traced in 
the expression of the three conjoint privileges. Capitis de- 
minutio would then, unquestionably, mean here the Right to 
enter into a co-emtio. And as the Woman here, as above 
remarked, was certainly sui juris, there is in this passage still 



(r) Livius, xxxix. 9 “ Quin eo processerat consuetudink capta, ut 

POST PATRON I MORTEM, QUA IN NULLIUS MANU ERAT, TUTORK A TRMUNIS 
KT PR AKTORK PKT 1 TO, QU UM TESTAMENTUM FACERET, UNUM AEliUTIUU 
1 NSTITI ERET H EHEDEM.” 

(</) 'Phis emendation has already been suggested by IJuschkc, dc priril. 
beciniac J/isJ>atm\ ( ioett. 1882, p. 25, who nevertheless introduces unnecessary 
dillieulties into the text. 
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less doubt than in the others, that the co-emtio of an indepen- 
dent Woman was here alone intended to be designated as a 
CAPITIS DEMINUTIO. 



XVIII. 

H. Finally, the most important cases for establishing a true 
notion of capitis deminutio generally, and of the Minima 
especially, are the dedication of the Flamen Di aus and of the 
Vestal Virgins. 

The ancient Jurists speak of the Vestal Virgins as passing out 
of Paternal Power (d). But far more accurate information con- 
cerning the change of Jural condition occurring in regard to 
them is given by Gellius (i, 12), and indeed from the writings 
of Labeo and Capito, therefore from the most competent authori- 
ties. In two different passages of that Chapter, Gellius speaks 
of this subject in the following manner : — 

Virgo autem Vestaus simul kst capta....eo statim 
tempore sink emancipatione AC sine capitis minutione e 

PATR1S POTESTATE EXIT, ET JUS TESTAMENTl FACIUNDI ADI- 

piscitur. 

PrAETEREA IN COMMKNTARIIS LaHEONIS QUAE AD XII. TAIL 
COMPOSUIT, IT A SCRIPTUM EST : — ViRGO VeSTALIS NEQUE HERES 
KST CUIQUAM 1NTESTATO, NEQUE INTESTATAK QU1SQUAM : SED 
BONA EJUS IN PUBLICUM REDIGI AJUNT. Id QUO JURE FIAT, 
QUAERITUR. 

According to the latter text it appears to me indisputable that 
the bond of Agnation was cancelled between the Vestal Virgin 
and her natural Kindred. Only in this way can the cancellation 
of the mutual Right of Intestate Succession be naturally ex- 
plained, inasmuch as the Vestal Virgin was so little divested of 
Property, that she could even execute a Testament. Moreover 
the preservation of Agnation, concurrently with the annulment of 
the Right of Succession, would have had no practical meaning, 
because Tutelage anyhow (as the second practical result of 
Agnation) did not exist in the case of the Vestal Virgins even 
according to the Twelve 'Fables ( b ). It has on the other hand 
been objected that if Agnation was actually annulled, why 
should Labeo have asked at the end: id quo jure fiat 
quaeritur, since in that case the reason for the annulment of 
the Right of Succession (the annulled Agnation) must have been 
palpably evident to him. But this objection seems to me to 
carry no weight for several reasons. That the words embodying 
this question are those of Labeo is indeed possible, but not 
necessarily" the fact, since they may just as well be an addition 
of Gellius. This question, however, for the most part obtains 



(a) Gaius, 1. 6 130; Ulpian, x. § 5. 

(b) Gaius, 1. § 145. 
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the simplest solution if it is referred only to the immediately 
preceding proposition (the reversion to the State Treasury), for 
in that respect there was certainly something peculiar, inasmuch 
as according to the Primitive Law (of which Labeo dearly 
speaks) lieirless Property was in all other eases regarded as 
Ownerless, and it was the lex Julia Caducakia which first 
introduced the general reversion to the State (r). If then we 
assume, according to this passage that the Vestal passed out of 
the Agnatic line, and if we consider at the same time, as appears 
from positive evidence, that she did not suffer a capitis dem- 
inutio, we shall have a direct contradiction of the opinion of 
Paulus, who describes every act of passing out of Agnation as a 
capitis deminutio. This passage serves, however, also more 
fully to establish my assertion of the incompleteness of the old 
definition of cap. dem. as a status mutatio. For the loss of 
Agnation certainly involved a change of status for the Vestal, 
as did also (even if the loss of Agnation should not be con- 
ceded) the release from Paternal Power : if then she nevertheless 
suffered no cap. dem., something else must be understood by 
the latter expression than a mere change of status. Thus by 
this valuable testimony of ancient times my opinion is saved 
from the objection, that I desire to cavil arbitrarily at the 
definition of the old Jurists. 

A similar, only less conclusive, support is afforded to our 
opinion by what we are told about the Consecration of the 
Flamen di a Lis. He also passed out of Paternal Power (</), and 
in regard to him also was this important change of his status 
distinctly not looked upon as a capitis deminutio (<•). The 
parallel would be complete if it could be shown that the Flamen 
likewise passed out of the line of Agnation ; this was probably 
the fact, not merely by analogy to the case of the Vestal Virgin, 
which is assimilated with that of the Flamen by both Gaius 
and Ulpian, but also because it would have been illogical to 
abolish Paternal Power and yet to permit Agnation, which was 
regulated by it, to continue to subsist. Moreover, it is incom- 
prehensible in what relation the Son would then be conceived 
to stand towards the Father, for it is scarcely admissible to 
suppose that he would be more a stranger to the latter than to 
the Agnates. 

In regard to this question, supposing a controversy to exist 
amongst the ancient Jurists, the authority of Labeo and Capito 
would stand higher than that of Paulus, not because they were 
so much greater Jurists, but because the question relates entirely 
to an ancient Law-Institute, whose genuine and complete 



(r) Cicero, /V Legibus, li. 19; Ulpian, xxvili. 7. Cf. Zeitschrift fur 
geschieh tl. Rechtswissenschaft , vol. 2, p. 378. 

(</) Tacit u*, Ann . iv. 16 ; Gaius, l. } 130; Ulpian, x. { 5. 

(<*) Gaius, nr. § 1 14. 
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existence stood far closer to the age of those Jurists than to 
that of Paulus. Strictly speaking, however, a controversy in 
the ordinary sense never at any time occurred, as it certainly 
would have, if, for example, the occurrence of capitis deminutio 
in regard to the Vestal and the Flamen had been denied by 
Labco, and affirmed by Paulus. But the fact was not so ; on 
the contrary, all the jurists of ancient times appear to have 
concurred iu this denial without the slightest trace of a dispute. 
Thus Gaius in regard to the Flamen (note (r)), and even so like- 
wise Ulpian in the following passage : L. 3 § 4 dc sc Maced. 
(14, 6). Si A FILIOFAMILIAS STIPULATES SIM, ET PATRII AMILIAS 
FACTO CREDIDERIM, SIVK CAPITK DEMINUTUS SIT, SIVE MORTE 
PATRls vcl alias sni juris sine capilis deminulione fucrit ejfcctus , 
DEBET DI CI CESSARE SeNATUSCONSULTUM QUIA MUTl'A JAM 
1* AT R I F AM ILIA S DATA EST. 

The words vkl alias &c. cannot possibly be understood 
otherwise than as referring to the Flamen or the Vestal, or (most 
probably) to both together. Indeed Ulpian may have distinctly 
expressed this, and the Compilers may have substituted abstract 
expressions instead. The contrary view did not, therefore, (like a 
genuine controversy) directly concern a principle of the practical 
Law, but rather a scientific attempt to evolve a general notion 
out of particular recognized Rules of Law, by selecting the more 
significant elements. Hence in this matter also a larger freedom 
must be conceded to our logical criticism in relation to the 
ancient J urists. 



XIX. 

I have endeavoured to demonstrate that the explanations of 
CAP. DEM. occurring in the old Jurists are partly inadequate, and 
partly erroneous. In order to furnish a basis for this statement 
it is specially important to give a probable explanation of the 
origin of the alleged defects. 

The Romans had a primitive doctrine of three kinds of cap. 
deminutio, naturally without definition, but unmistakable in 
their effects, and likewise also in the most frequent and im- 
portant applications to individual cases. On the other hand, 
there were certainly some cases, in which the existence or non- 
existence of cap. dem. was not so much disputed as left unde- 
termined, simply because such cases accidentally did not arise, 
or were not heeded. In the progressive development of know- 
ledge distinct notions were sought to be established for that 
ancient doctrine, and that in doing so wholly different paths 
were struck out is not surprising in the case of a purely formal 
undertaking. Most Writers defined capitis deminutio briefly 
as a status mutatio. That we complain of this definition not 
exactly as being false, but as inadequate, can scarcely be regarded 
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as an unwarrantable assertion, when it is considered that most 
of the definitions of the ancient Jurists are exceedingly defective. 
The chief object was to guard against false applications arising 
from a consistent enforcement of defective definitions, and yet, 
on the other hand, to maintain, for the most part, their sound 
practical sense. If Gaius or Ulpian had been asked whether a 
Latin us by obtaining Citizenship, or a Son by the death of his 
Father, suffered a cap. dem., they would have been far from 
answering the question in the affirmative, simply to preserve their 
definition by a strictly consistent application. 

A wholly different path was struck out by Paulus, and the origin 
of his conception appears to me to have been the following, lie 
considered that the most important effect of minima cap. dem., 
common to such different cases, consists in the loss of the 
Agnatic Family, for the extinction of the Debts had long since 
been neutralized by a Restitution, and the conjunction of a Usu- 
fruct with cap. dem. in one and the same Person could only 
rarely and accidentally occur, whilst the expulsion from the 
Family resulted in every instance. 'Phis particular effect then he 
fixed upon as the essence of cap. dem., quite regardless whether 
the historical connection of the thing itself, as well as of the 
term, was thereby obscured. The most numerous and ordinary 
cases of undeniable cap. dem. (Arrogation, Emancipation, and the 
in man cm con vent jo of an Independent Woman) may indeed 
be deduced from his notion, evolved in the manner just pointed 
out, without any practical error. But he followed out that 
notion in the application of cap. dem. to the Children of the 
Arrogatus, which in truth he could not have found in other 
Writers, and he therefore put it forward simply as an opinion 
(placet). Fidelity to his definition did not, however, prevent 
him from occasionally prosecuting a wholly different train of 
thought, and in seeking as the ground of cap. dem. in regard to 
Emancipation, the Degradation effected by the mancipii causa, 
because he no doubt considered this ground of explanation, 
by reason of the consensus of all ancient Writers, as less hazard- 
ous and hypothetical (manifesto accedit). 

It is now possible to explain fully the passage of Paulus, which 
has exercised so large an influence on the view of the Moderns 
concerning the triple states (No. X.). 

L. 1 1 de cap , min. (4, 5) Capitis deminutionis tria genera 
sunt: maxima, media, minima. Tria ctiim sunt quae habemus : 
libcrtahm , civil a it m , fa in ilia m . Igitur, cum omnia iiaec amit- 

T1MUS, HOC ESI LUfERTATEM ET CTV1TATEM ET FAM1LIAM, 
MAXIMAM ESSE CAPITIS DEM1NUT10NEM l CUM VEKO AMITTTMUS 
CIVITATEM, LinEKTATEM RETINEMUS, M EDI AM ESSE CAPITIS 
DEMI NUT ION EM I CUM ET LI 11ERT AS ET t I VITAS RETINETUR 

familia tantum mutatur t minimam esse capitis deminutionkm 

CONSTAT. 

He was led in the manner above mentioned to explain the 
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MINIMA CAP. DEM. as a familiae-mutatio ; and since three 
degrees of cap. deminutio had been admitted from early times, 
so he endeavoured to make their threefold unity intelligible 
by grouping together the positive relations which might be de- 
stroyed by each of these three events. These relations must 
therefore be Freedom, Citizenship, and Family. What then 
have these very dissimilar relations in common with one another ? 
Nothing, except that we have them (tria sunt quae habemus). 
This would be intelligible if they were really the only things 
which we have. But inasmuch as it is evident that there are 
still some other things which we have, e.g., Marriage, Paternal 
Power, Ownership, Servitudes, Credits, and the like, each of 
which we are similarly liable to lose, so is it in fact quite inap- 
propriate to denominate this combination as the Bond embracing 
the three degrees, whereby they are reduced to unity. The 
whole passage of Paulus appears accordingly as nothing but an 
unsuccessful attempt to place the threefold capitis deminutio 
on a rational basis. We have not even the consolation that those 
three Possessions, as compared with other kinds of Possessions, 
which arc here enumerated as examples, were of special import- 
ance. At the same time, however, this otherwise by no means 
satisfactory explanation has the advantage, that it does not, like 
the definition of other Roman Jurists, afford scope for the mis- 
conception that a grant of Citizenship or the death of a Father 
should be reckoned as a cap. dem. 

All these weak points, however, have not succeeded in pre- 
venting the text of Paulus from becoming the principal founda- 
tion of the Modern doctrine concerning the threefold status. 
Undoubtedly what co-operated in this direction was the tacit 
assumption, that what Paulus taught in regard to this matter was 
the original and general view of the Roman Jurists. But it is 
exactly against this notion which I must most emphatically 
protest. If such an assumption were well founded, the view in 
question, just as the threefold cap. deminutio, would bear the 
mark of a fixed, ancient, technical expression, and not as now be 
floating in the air with the singular phrase sunt quae habemus. 
The expression status in particular lay so close at hand that it 
certainly could not have remained unemployed, if in point of 
fact the tria had been conceived as three existing forms of 
status. Not only, however, is the supposition of generality 
here without any real foundation, but that view moreover does 
not even appear in Paulus as so fixed and deeply rooted a 
doctrine as it is accustomed to be treated by Moderns on the 
authority of this passage. It was rather a mere stray thought, 
a passing attempt to demonstrate the original threefold capitis 
deminutio by a comprehensive circumlocution, undoubtedly re- 
sulting from the explanation of minima cap. dem. as a familiar 
mutatio. This was peculiar to Paulus; but how little he desired 
to put it forward as a certain, incontrovertible, and recognised 

K. A A 
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view, is clear from the circumstance that in regard to the expla- 
nation of cap. deminutio underlying Emancipation (L. 3 § i 
de. c. m.), he made no use whatever of it, but preferred the cus- 
tomary derivation from a servilis causa. 



XX. 

The criticism here attempted of the doctrine of capitis 
deminutio may at the same time enable us to form an estimate 
of the foreign Works on the same subject, which have been 
enumerated above (No. I.). Instead, however, of an analysis of 
their contents, only a few literary comments can be attempted in 
this place. 

Conrad i, whose opinions have everywhere demanded special 
attention, lays down as the positive basis of his explanation of 
minima cap. dem., that it is a familiar mutatio, and seeks 
upon this assumption to explain everything else. In conse- 
quence of this false assumption he is" compelled to reject the 
servilis causa as the ground of cap. deminutio in the case of 
Emancipation (p. 180), and this again leads him to so forced 
an interpretation as is not readily met with in him elsewhere, 
namely, that the words manifesto accidit in L. 3, § de c. m . are 
not intended to mean, it appears indubitable , but it is manifest , it is 
exhibited to the senses by means of symbolical acts. 

The Work of Seckendorf disputes the doctrine of Paulus, and 
propounds in all essential respects the doctrine here advanced. 
It is apparently the first published Work in which this occurs. 

At a very early period, however, a more remarkable attempt 
had been made to infuse light and consistency into the doctrine 
of Paulus, and this has even in more recent times found favor in 
many directions. This is the view which will now be stated, 
and which was first enunciated by Hotomanus. 

There are, says Hotomanus, three Corporations of different 
extent, wherein every individual Man may be enrolled ( a ) : the 
Corporation of all Freemen on the face of the earth ; that of the 
Roman Citizens ; that of the Members of a particular Agnatic 
Family. If any Member withdraws himself from one of these, 
that Corporation will be diminished by a Head, that is to say, it 
suffers a capitis deminutio, which expression, however, has 
since been transferred to the excluded Member himself. Ever 
since this phraseology was invented caput denoted the position 
of a Member in such a Corporation (b), and in the same sense 



(a) He calls them alternately corpus, ordo, collegium. This view in 
all essential respects has been adopted by Diicarroy and Zimmern (see above, 
No. I.], and afterwards also by Vangerow, Pandekten , 1, p. 61. 

(£) Hotomanus, 1. C. “Scire oportet, caput in hoc ipso tractatu 

SIGNIFICARE JUS, QUOD ALIQUIS OB EAM CAUSAM HABET, QUIA QAPUT S1VB 
LOCUM IN ORDINE AL1QUO 1LLORUM TR1UM OBTLNKT,” 
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then must the term Status, in the definition of Cap. dem. us a 
status mutatio, be understood (r), for otherwise a Cap. dem. 
would also have to be ascribed, quite erroneously, to a Son on 
the Death of his Father. By this notion an apparent consistency 
is introduced into the doctrine of Paulus, but greater praise than 
this cannot be assigned to the attempt, for a more careful 
investigation does not tend to support it. In the first place, a 
Corporation of all Freemen, from which a person may be ex- 
pelled in the same way as from the exclusive circle of Roman 
Citizens, is a singular conception, completely foreign to the 
Romans especially. On the other hand, the Community of 
Agnates is certainly a legal notion and not an unimportant one, 
for it is the foundation of Intestate Succession and of Legitima 
Tutela. It is nevertheless simply one amongst the various 
Family ties, whereby several persons are united together within 
a narrow Whole, and it cannot therefore be in any way called 
the most important of them, so that there is absolutely no 
apparent reason why it should be treated, in preference to all 
other Family Relations, as of such exclusive importance in this 
doctrine. Lastly, it is also quite an arbitrary proceeding, want- 
ing in all innate probability, to transfer the expression capitk 
minui from the actually diminished Corporation to the retiring 
Members who occasion the diminution. We can therefore see 
nothing better in the whole of this conception than a mere 
ingenious idea. 



U) INTELLIGI OPORTET, STATUS VERBO IN HOC TRACTATU SIGNIFICARI 
A IcnS, CONDICIONKM PERSONAE IN EORl'M ORDINE STANTIS (i.e. NUMERUM 
EEFICIENTIS), QUI VEL LIBERT ATEM, VEL CUM L1BERTATE C1VITATEM, VEL 
CUM UTRAQUE EAM1L1AM OBTINENT. 
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APPENDIX VII. 

Concerning some doubtful Points in the Doctrine of 
Infamy . 

(sects. 77 and 82). 

I. 

Is the legal doctrine of Infamy ^applicable also to Women ? 

He who regards the exclusion from Postulating for another as 
the only, or at least as the principal, result of Infamy, must in 
truth look upon this application not indeed as impossible, but 
as wholly superfluous. For since the Praetor had already in his 
second Edict unconditionally prohibited all Women generally to 
Postulate before him on behalf of others, it was quite unnecessary 
to repeat the same prohibition — and, in fact, modified by Excep- 
tions (§78) — in regard to certain Women (who were Honorless) 
in the third Edict. 

If we regard Infamy, on the other hand, as I have endeavoured 
to prove, as the loss of all Political Rights (§ 79 — 81), it has no 
meaning when applied to Women, because they, at all events, 
never had any such Rights. Hence is to be directly explained 
the fact why the Heraclean Table (Lex Julia Municipals), 
which only deals with the Capacity for certain Political Rights, 
in its enumeration of those who were Honorless, does not men- 
tion Women (§ 80). 

What answer then do we find to our question in the Law 
Sources? The Edict embodied in the Digest concerning In- 
famous Persons avoids all mention of Women, quite intentionally 
and in the most significant manner, precisely where we should 
first of all have expected some allusion to them. If a Widow 
concludes a second Marriage too soon her Father, if she is still 
in his Power, and also her new Husband, if he is Independent, 
otherwise his Father, are said to be Infamous. But of the Widow 
herself, who surely was most stronglyand directly to blame, not a 
word is said. 

Nevertheless if we were content to find in this singular fact a 
direct confirmation of one or the other of the above mentioned 
views concerning the practical character of Infamy, everything 
would again be involved in doubt by a number of passages in 
which it is stated, as something well known and certain, that such 
a Widow is nevertheless Infamous (§ 77 (> 0 )* These passages 
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herefore appear to be in conflict as well with the nature of 
Infamy as with the specified contents of the Edict. 

How then are these perplexing problems to be solved ? 



II. 

The Lex Julia contains, according to Ulpian (xm. § i, 2), 
the following prohibitions in regard to Marriage, which, for 
more easy reference, I will designate by numerals. 

Lege Julia prohibentur uxores ducere senatores 

QUIDEM LIBERIQUE EORUM (i) LIBERTINAS (2) ET QUAE IPSAE 

(3) QUARUMVE PATER MATERVE ARTEM LUDICRAM FECERIT, 

(4) ITEM CORPORE QUAESTUM FACIENTEM. 

CETERI AUTEM INGENUI PROHIBENTUR DUCERE (5) LENAM 
(6) ET A LENONE LENAVE MANUMISSAM, (7) ET IN ADULTERIO 
DEPREHENSAM, (8) ET JUDICIO PUBLICO DAMNATAM, (9) ET 
QUAE ARTEM LUDICRAM FECERIT ; (io) ADJICIT MAURICIANUS, 
ET A SENATU DAMNATAM. 

The first observation which strikes one in regard to these pro • 
hibitions is the existence of no small distinction in the two 
Classes. Now if the prohibition for Senators had throughout been 
more rigorous, as, for example, is clearly the case in respect of 
Marriage with Libertinae, it would have been quite natural, but 
the converse also actually occurs, for the Marriages numbered 5, 6, 
7, 8, and 10 are prohibited to Freeborn persons, not to Senators. 
This might perhaps be explained by supposing the prohibition 
to be applicable to Freeborn persons, generally, inclusive of 
Senators (as Freeborn) ; but this also would not be strictly 
accurate, because cases 2 and 9 are expressly mentioned as pro- 
hibited in both Classes. 

The Jurists improved this defective language of the Law by their 
interpretations. Not only did they apply particular prohibitions 
intended for Freeborn persons to Senators also, on the strength 
of the similarity of the grounds with those on which the pro- 
hibitions in the case of Senators were based (a) f but they laid 
down precisely on that account the very natural Rule, that 
every prohibition for Freeborn persons was applicable likewise 
to Senators (b). They went, however, jstill further in their 



(<x) L. 43, § 6 de ritu nupt. (23, 2) “Lenocinium facere non minus est , 
QUAM CORPORE QUAESTUM EXKRCERE.” The whole passage speaks of the 
prohibitions in regard to Marriage in the case of Senators : inasmuch, there- 
fore, as the Lex Julia has here named the quakstus corpore, but not the 
Lenocinium, the Jurist is compelled to prove that the latter technically came 
within the prohibition. The Lenocinium, however, is expressly mentioned 
under the prohibition in regard to the Marriage of Freeborn persons, which 
did not appear to satisfy him. 

(b) L. 43, § 8 de ritu nupt . (23, 2 ) “ EaS QUAS INGENUI CETERI PROHI- 
BENTUR DUCERE UXORES, SENATORES NON DUCENT.” 
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reflexions on the Law, which did not employ the expression 
Infamy undoubtedly because, according to the ancient Law, 
Infamy had no application to Women (No. L), but something 
very similar was nevertheless intended in the particular pro- 
hibited cases which were specified (r), indeed many of these 
cases expressly appeared in the Edict as cases of Infamy. 
Should not then, for example, a Woman condemned for Theft be 
subject to the Marriage prohibitions of the Lex Julia ? Nothing 
was more natural than to arrive at the general Rule, that a 
Marriage is prohibited for Freeborn persons, therefore for 
Senators also, in every case of Infamy, and likewise for Senators 
in consequence of the Libertinitas of the other party ; it is 
precisely m this form that the Rule is expressed by Ulpian (</). 
In like manner also must, on the other hand, the cases of pro- 
hibited Marriages expressly named in the Lex Julia, if they do 
not appear in the Edict, be treated henceforth as cases of 
genuine Infamy, with the exception naturally enough of cases of 
simple Libertinitas, since in the latter the prohibition was not 
based on moral grounds. The distinction between Senators and 
other Freeborn persons exhibits itself in two ways ; first, in the 
extension of the prohibition to those who had been Freed, 
without reference to their individual respectability: secondly, 
in the application of the prohibition to Infamous Men, between 
whom and the daughters and grand daughters of Senators, 
Marriage was denied, whilst the prohibition of Marriage in 
the case of Freeborn persons could only be applied to Infamous 
Women. 

By this natural process of development the notion of Infamy 
received the following remarkable extension. Infamy now 
denoted, in regard to Men, Loss of Political Rights and In- 
capacity for Marriage with female descendants of Senators ; 
and in regard to Women, Incapacity for Marriage with Freeborn 
men generally, which Senators and their sons were at all events. 
In this new extension the notion was just as sharply defined as 
before (§ 78), and it did not even now resolve itself into the 
unsettled notion of an Evil Reputation, or infamia facti. 



(r) This interpretation of the statutory provisions is also recognised by the 
ancient Jurists in their Commentaries upon that Law, inasmuch as they 
employ exactly the same expressions in regard to the particular persons 
enumerated therein as were elsewhere used of the Infamous persons of the 
Praetorian Edict. L. 43, § 4, 12, 13 de ritu nupt . (32, 2) “ Lege notatur ,' ’ 
“ER1T notata” “ IDCIRCO notetur” “ notata ERiT,” “QUIA FACTUM LEX, 
non sentkntiam notaverit” and the like. 

(d) Ulpian, xvi. § 2 “ Aliquando nihil inter se capiunt, id est si 
contra legem Iuliam Fapiamque Foppaeam CONTRAVERINT MATRI- 
MONIUl! : verm GRATIA, si famosam gut's uxorem duxerit , out libertinam 
senator .” Si quis % therefore any one, wnether a Senator or not, to which we 
must only still add, Ingenuus. Famosam means distinctly the same thing 
as Infamen, and Ulpian, for instance, employs both expressions as com- 
pletely synonymous with arbitrary freedom. L. 6, § 1 de his qui not . (3, 2)* 
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That this amplification of the cases of Infamy by Jurists and 
Emperors must now be borne in mind and practically recognised, 
follows as a matter of course (§ 77 ( y )) ; but ought the same also 
to be admitted in the Praetorian Edict concerning Infamous 
persons ? For most of the cases it was not at all necessary 
to introduce any change, since the expressions used in the 
Edict (furti, mandati damnatus and the like) clearly by 
themselves could be referred to both Sexes, and it therefore 
sufficed if the hitherto tacitly understood exclusion of Women 
was now set aside. But even in those cases where the language 
of the Edict distinctly excluded Women (§ 77), there was no 
practical need of change. For the Praetorian Edict concerning 
Infamous persons referred merely to exclusion from Postulating 
for others, and in this respect Infamy created no change in 
regard to Women (No. I.). Nevertheless this change, which 
was not necessitated by any practical need, was effected, and 
the Edict was supplemented by the admission of cases specially 
relating to Women (No. VIII.), no doubt because the Praetorian 
Edict concerning Infamous persons was generally the only place 
where a category of Honorless persons was found clothed with 
legal sanction. 

III. 

What significance, however, had the Marriage-prohibitions 
of the Lex Julia, or, which is the same thing, what practical 
consequences had Infamy in regard to Women ? 

According to Ulpian's expression prohibentur, with which 
also the language of the Law agrees (tz), we might expect to 
find that connubium was cancelled in all these cases, that is to 
say, that a Marriage contracted against the prohibition was 
invalid, just as from all time was the case with respect to a 
Marriage between a Brother and Sister. Or perhaps we should 
assume that the Law permitted the Marriage to subsist with all 
the effects attached thereto by the earlier Law, and that it only 
withdrew the advantages which this Law itself attached to the 
Marriage state as compared with the Honorless condition ? 
Such a distinction appears almost too subtle, and yet we are 
compelled to acknowledge it as true. The Marriage itself, 
therefore, was legally valid, and the Children born during it 
were subject to Paternal Power. But in reference to the con- 
ditions of Capacity, the parties to such a union were deemed 
Unmarried, so that each of them was incapable of acquiring 
anything by the Testament of the other, or from that of a third 
person. Hence, whether the bare existence of Children of such 



(a) L. 44 pr . de ritti nupt . (23, 2) “Ne quis eorum sponsam uxorlmvk 
. . . habeto;” then, “Neve senatoris filia . . . sponsa nuptave 
esto; m finally, “Neve quis eorum . . . . sponsam uxoremve eam 
Habkto«” 
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a Union could produce any advantage to the parents, no 
absolutely fixed principle prevailed, inasmuch as in certain cases 
the advantage was allowed to operate, but not in others. All 
these propositions must now be verified. 

(1) Ulpian (xvi. 2) says expressly, in regard to a Marriage 
concluded contrary to the Rules of the Lex Julia, that the parties 
were wholly incapable of bequeathing anything to each other by 
a last Will (No. 2 (r)). This proposition he must have regarded 
as something positive, although in other respects the legal 
existence of this Marriage was recognised : for if lie had 
supposed the general invalidity of the Marriage, the Juristical 
non-existence of this factitious union would have followed as a 
matter of course. It was, however, specially unsuitable to 
assign this individual instance of an invalid Marriage as the 
ground of Incapacity, and to pass over in silence all the other 
grounds of invalidity ( e.g . Kinship), which surely just as fully 
belonged to this branch of the subject (l/). 

(2) He who had three Children could refuse to undertake a 
Tutelage imposed upon him, but the Children must be Justi 
LiHEKi. Hence arose the controversy, whether this expression 
was to be interpreted according to the ancient Jus civile, or 
according to the narrow and restrictive provisions of the Lex 
Julia. An old Jurist decides in favour of the first, therefore the 
milder view (c) ; this decision was based on the express recogni- 
tion that the Lex Julia was intended to effect a purely relative 
inefiicacy of the Marriage in relation to certain closely defined 
objects, and not a general invalidity of the Marriage, under 
which latter supposition such Children would not, by any 
means, have been esteemed the Children of their reputed 
Father ( d ). 



(b) I am nevertheless prepared to admit that Ulpian’s proposition properly 
involves two things — (1) the married couple shall not enjoy the advantages 
which, except in regard to Capacity, a mere Marriage confers upon them 
inter se ; (2) they shall bequeath nothing to each other, even when they have 
full Capacity towards third persons on other grounds, e.g. t because the 
Woman has given birth to three children. The conclusion which I have 
deduced in the text from the passage h only true for the first proposition, not 
for the second. 

(r) Frag. Vaticana , 4 168 “Quidam tamen justos secundum has leges 

rUTANT D 1 C 1 .... SED JlJSTORUM MENTIO ITA ACCII'lENDA KST, Uti 
secundum jus civile quaes it i sint That the opposite opinion had also its 
advocates, is here expressly stated by the Jurist. In another similar case the 
stricter opinion had the preponderance of authority. A Freedman, for instance, 
could become discharged from the burdens and services due to the Patron by 
being the parent of two living children. In this connection, however, it is 
said, ex lege autkm nati liukri prosunt. L. 37, § 7 de operis libert. 
(38, 1). The lex is naturally the Lex Julia, for it was from that Law that 
the entire amelioration of Frecdmen was derived. 

(d) § 12 J. de nupt . (1, 10) “Si adversus ea, quae diximus, aliqui 

COIERINT : NEC VIR, NEC UXOR, NEC NUPTIAE, NEC MATRIMON 1 UM, NEC 
DOS INTELLIG 1 TUR. ITAQUE II, QUI EX EO COITU NASCUNTUR, .... TALES 
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If, therefore, the Lex Julia declared the nullity of the 
Marriage in certain cases (which I dispute), then the milder 
opinion was wholly impossible in regard to the above exemp- 
tion. If, on the other hand, (as I assert) it permitted such 
Marriages to continue to subsist, while denying to them certain 
advantages, the controversy alluded to in the passage cited 
might very well arise : for since the Exemption was a privilege 
depending on a mere arbitrary assertion of the Will, it could 
without any inconsistency be laid down, that the Exemption was 
not to be founded on the existence of Children begotten of a 
Marriage disapproved of by the Lex Julia (although valid). 

(3.) The Widow, who contracts a new Marriage within the 
year of Mourning, becomes Honorless in consequence (§77 (j )). 
Every Ilonorless Woman was prohibited by the Lex Julia and 
its interpretations from marrying any Freeborn man (No. 2). 
If this Prohibition then had been intended to annul the Marriage 
between a Freeborn man and an Infamous woman, the premature 
second Marriage of such a Widow would likewise have been no 
Marriage at all, and therefore the Dower given in it would also 
have been no Dower (note (d )). 13 ut precisely the Imperial Laws, 
which prescribe the penalty for such a premature Marriage, so 
distinctly presuppose its validity, and especially the juristical 
existence of a true Dower (<?), that a complete contradiction can 
only be avoided by understanding (as we have done here) the 
prohibition of certain Marriages in the Lex Julia to relate to 
other matters than the invalidity thereof. 

(4.) The most complete confirmation, however, of our view of 
the practical meaning of the Lex Julia lies in the history of 
later events. Under Marcus Aurelius a Senatusconsultum 
was published in accordance with which inter-Marriages between 

f )ersons of the Senatorial and Freed classes, or between the 
atter and the Descendants of the former, were declared to be 
invalid, and this Senatusconsultum has ever since been quoted 
as the origin of the invalidity of such Marriages (/). Hence it 
incontrovertibly follows : — 

(a.) That previously inter-Marriages between persons of the 



8UNT . . . QUALES SUNT II, QUOS VULGO MATER CONCEPIT : NAM NEC HI 
PATREM HABERE I N I'ELLIG UNTUR, CUM HIS ETIAM PATER EST INCERTUS.” 

(*) L. I, C. de sec. nupt . {5, 0). It should not be thought that this 
objection might be overcome by the admission that the Marriage, invalid at 
its inception, might, after the expiry of the year of Mourning, become valid of 
itself. The Infamy which attached to the woman was, like every other instance 
of Infamy, lifelong ; and thus, if the Infamy of a woman rendered her Marriage 
with a Freeborn man impossible, this ground of her incapacity could not be 
removed by any lapse of time. 

(/) L. 16 pr, de ritu nupt . (23, 2) “ Oratione D. Marci cavetur, ut si 
Sknatoris filia libertino nupsisset, nec nupt Lie essent : QUAM ET 
Senatusconsultum secutum est;” L. 16 de spans, (23, 1) “Oratio 
Impp. ANTONINI ET Commodi, QUAE quasdam nuptias in persona Sena - 
torum inhiöuit, de sponsalibus nihil locuta est: recte tamen 
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Senatorial and Freed classes were not by any means 
null and void. 

(b.) That previously and even afterwards the Marriage 
between Senators and Infamous persons was just as 
little null and void; the invalidity was only extended 
by interpretation to Marriages with Actors and their 
Children, or with such persons as carried on any other 
profession generally esteemed immoral (g ) ; never to 
Infamous persons generally (h). 

(c.) That previously and even afterwards Marriages between 
Freeborn men and Honorless women were in no way 
invalid, but were simply unaccompanied by those ad- 
vantages which were attached to married life by the 
Lex Julia; advantages which referred to the Capacity 
to acquire Property, more or less, by means of the last 
Will or Testament of a Deceased person. 



IV. 

Modem Writers have indeed formed a vague notion of this 
historical connection of the prohibitions relating to Marriage, to 
which the frequent allusions to the Senatusconsultum under 
Marcus Aurelius almost conclusively point, but they have so little 
comprehended the matter clearly that even still greater confusion 
has been the result. Thus Heineccius (a) at first observes that the 
Marriage prohibition of the lex julia was merely a lex minus 
quam perfecta, and that it was the Senatusconsultum under 
Marcus Aurelius which first reduced the Law to perfection (per- 
fecta), and prescribed the dissolution of the Marriage. But lie 
then also goes on to explain the original prohibition as a real and 
complete annulment of the Marriage, so that no other new or 
legitimate effect remained for the amending Senatusconsultum 



D1C1TUK, ET1AM SFONSAUA IN HIS CAS1UUS ij>SO jure tlulliUS CSM tHOMCnti .* 
UT supfleatur quod o&ATioNi utKST.” Cf. L. 3, { i de don. int . vir. et 
ux. (24, I); L. 27 ; L. 34. § 3 de rUu nupt . (23, 2). 

(g) The extension to Play-acton, and their Childrcu was already known to 
Modestiuus. L. 42, { 1 de ritu nupt. (23, 2). The principle was more fully 
developed by Constantine (L. I, C .de natur. lib. (5, 27)), and his Constitu- 
tion was again more closely defined by Marcianus. L. 7, C. de incest is (5, 5). 

(A) The Laws cited refer the invalidity only to Dishonourable professions, 
and not to the loss of Honor arising from particular acts. That they did not 
in fact refer to the latter is evident also from the following text : — L. 43, $ 10 
de ritu nupt. (23, 2 ) 44 StNATCS cknsuit, non conveniens esse ULLl Sena- 
TORI, UXORRM DUCERE AUT RET 1 NKRK dam mil am public o judicio .” If a 
Senatusconsultum was necessary to declare such a Marriage improper, and 
thereby to indirectly suppress it, it clearly is impossible to regard it as having 
been oiiginally null ana void. 

(a) Heineccius, Ad L. Jul. et P. P. lib. 2, caps. 2, 6. In all essential 
respects the same view, only less forcibly expressed, also occurs in Kamos, 
Ad L. Jul. et P. P. lib. 2, cap. *. 
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than to separate the spouses by compulsory means, which was 
certainly never within the conception of the Roman Law. 

Connected with these false fundamental views of the Moderns 
are also some not unimportant false interpretations of particular 
texts. To the latter category belongs the commencement of 
the Title of the Institutes de nuptiis: Justas autem nuptias 

INTER SE CIVES ROMANI CONTRAHUNT, QUI SCCUtldum pmcepia 
legurn coeunt. Here the praecepta legum are said to refer to 
the precepts of the Lex Julia and Papia Poppaea. But neither 
Justinian, nor the ancient Jurist from whose writings this text 
was taken, could have meant this, because, in the first place, the 
notion ofJusTAE Nuptiae was in point of fact independent of 
the observance of those precepts (No. III.) ; secondly, because, 
even if it had not been so, the notion ofJusTAE Nuptiae could 
not possibly be exhibited as dependent on those precepts alone, 
and irrespective of the far more important conditions of the 
ancient Jus Civile. Accordingly the Praecepta Legum are 
here the precepts of the Positive Law generally, without any 
special historical allusion. 

To the same category belongs a difficult text of Paulus in the 
Collatio (xvi. 3), wherein the notion of sui heredes is defined 
as embracing those Children who are subject to Paternal Power, 
along with this still closer definition : nec interest, adoptivi 
sint, AN NATURALES et secundum legem Juliam Papiamve quaesiti” 
That is to say, “ that there are included therein Adoptive as well 
as Natural Children, but the latter only under the supposition 
that they are begotten in conformity with the precepts of the 
Lex Julia.” This interpretation, however, must be rejected on 
precisely the same two grounds which have already been ad- 
vanced in the case of the text from the Institutes, namely, 
because Paulus would thus be made to say something that was 
false, and at the same time to leave unsaid what was true and 
important. There is moreover this special reason in support of 
this view, that the conjunction et points, not indeed to a condi- 
tion and limitation of the second class of sui, but rather to the 
addition of a third class. What Paulus probably wished to say 
was this : Sui are in the first place Adoptive Children ; secondly, 
those naturally begotten (in a lawful Marriage); thirdly, those 
who are subject to Paternal Power by a Causae Probatio. The 
development and justification of this interpretation (for which 
perhaps also a change in the text would be necessary) can only 
be accomplished with the aid of a very far reaching inquiry con- 
cerning tne history of the causae probatio, according to the 
testimony of Gaius and Ulpian. 
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V. 

Particularly important for our purpose is the later history of 
these Marriage prohibitions. 

The general prohibition, which in the ease of Freeborn per- 
sons generally, and also in some cases for Senators, merely 
aimed always at producing certain disabilities in regard to Pro- 
perty, was set aside by several Imperial Laws, which abolished 
the penalties of Celibacy and of Orbitas generally (a) ; for by 
this abolition that prohibition lost all practical importance. 

The special prohibition, which since Marcus Aurelius’s time 
rendered intcr-Marriages between Senators and Emancipated 
persons or Play-actors, and the like, invalid, continued down to 
the reign of Justinian. He gradually divested it of all force. In 
the first place he ordained that a Marriage between a Freeborn 
and a Freed person should not be rendered invalid by the former 
subsequently attaining Senatorial dignity (£). 

Next he permitted Senators to marry Actresses, on condition 
that the latter would withdraw themselves from their former 
profession (r). 

Finally, however, he permitted every kind of Marriage to per- 
sons of Senatorial rank, on the sole condition that a written form 
of Marriage Contract was executed (</). 

With this Law every trace of the Marriage prohibitions intro- 
duced by the Lex Julia was wiped away, and at the same time 
also all practical importance of the doctrine of Infamy as applied 
to the Female Sex. 

VI. 

According to the text of the Edict preserved in the Digest 
(8 77)» ^ a VVidow within the Year of Mourning (at an earlier 
period, within 10 months) enters into a second Marriage, the 
stain of Infamy falls upon her Father, if she is in his Power, and 
also upon her Husband, or, if he is still subject to Paternal Power, 
upon his Father (§ 77). About the Woman herself there is no 
question in the Edict, but several texts of Jurists and Emperors 
ascribe Infamy also to her (77 (y ) ). If now this difference in the 
information we possess calls for explanation, the matter gives rise 



(а) Tit. de infirmandis poem's codibatus , &c., in the Theodosian Code, 
Yin. 16, and in the Justinian, vm. 58. 

(б) L. 28, C. ie nupt . (5, 4). According to the words of this text one 
might believe that the L. Papia itself had already pronounced invalidity in 
such a ease ; but the allusion to the L. Papia is a mere loose expression, wliich 
embraces also the later additions to that Law. 

(< ) L. 29, C. de nupt . (5, 4). This was completely opposed to the L. Julia, 
which even extended the prohibition to the Children of Play-actors, although 
they were not themselves such. Justinian’s innovation was directly due to the 
earlier career of the Empress Theodora. 

(if) Nerv. 1 1 7, C. 8. The Marriage Contracts were not specially devised for 
this purpose, but by cap. 4 of the same Novel they were prescribed as a 
general form for the marriage of Illustres. 
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also, on a closer consideration of the subject, to the following 
further questions. If in reality the violation of the period of 
Mourning is the ground of this Infamy, why should not the same 
result follow from the violation of Mourning for many other per- 
sons besides the Husband, for instance, for Parents and Children ? 
And in like manner, irrespective of the Persons, why should not 
Infamy be produced also in other cases of violated Mourning 
besides that of a Marriage contracted during the period of 
Mourning ? 

Before I seek for an answer to these questions in our Law 
Sources I will make a preliminary observation, which may supply 
a fixed basis for the whole inquiry. Marriage by itself has 
nothing to do with Mourning, and the latter is not by any means 
violated by it. For the violation of Mourning generally consists 
only in acts and signs of rejoicing, which are certainly incon- 
sistent with a genuine respect towards the Deceased (a). But a 
Marriage may be concluded in perfect serenity of mind, and it 
need not then destroy the remembrance of the Deceased, which 
is specially manifest in the case of a Marriage which was desired 
and brought about by the deceased Parents of the woman them- 
selves. A still further confirmation of this view lies in the follow- 
ing circumstances. If the Marriage by itself were deemed to 
be a violation of the obligation of Mourning, then Women 
during every occasion of Mourning, for instance, for Parents 
and Children, must have enjoyed a vacatio, that is to say, the 
privilege of remaining Unmarried in the meantime, without 
being subject to the legal penalties of Celibacy, because other- 
wise it would have been against common sense to have subjected 
the Woman to some one of the Penalties which threatened her 
on cither side, no matter how she acted. But the death of her 
Husband alone gave the Woman such a vacatio ( b) t and not that 
of her Kindred ; hence it also follows that the Marriage cannot 
be regarded as a penal violation of the duty of Mourning fur 
Kindred. Indeed, quite conversely, the Mourning of a Woman 
is shortened by her betrothing herself (that is to say, it is by way 
of exception, put an end to) ( c ) ; when, therefore, in such a case 
the Marriage itself follows upon the Betrothal, this really may 
be said to happen at a time when the period of Mourning has 
already ended, and, therefore, can no longer be violated. More- 
over, in the Law concerning this subject which is ascribed to 

(a) Paulus, 1. 21, $ 14 “Qui lucet, abntinere dkiiet a conviviis, 
ORNAMKNTIS, PURPURA, ET alba VKSTK.” The passage is taken from the 
Breviarium , except that the word purpura is wanting in the ordinary Manu- 
scripts, and is supplied from the Cod. Vcsontinus i the doubtful character of 
which will be discussed belo w. 

( b ) Ulpian, tit. Xi v. “ Feminis lex Julia a morte viri anni tribuit 
vacationem , a divortio sex menses : lex autem Paha a morte viri 
biennium^ A REPUDIO ANNUM ET SEX MENSES.” 

(r) Festus, s. v. “ Minuitur populo luctus AF.nis dedicatione . . . 
PR1VAT1S AUTEM, CUM LIBERI NATI SUNT . . . CUM desponsa est." 
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Nurna, both precepts arc prescribed as distinct from one another, 
namely, to mourn for a definite period for the Deceased, and to 
avoid for a certain time a secona Marriage after the Death of a 
Husband ( d ). Finally, it is easily explainable how this confusion 
of ideas arose, for which in fact the cause lay close at hand. 
The Praetor declared a second premature Marriage to be a 
ground of infamy, and, with the view of defining the notion 
of a premature Marriage, he employed the same period which, 
according to custom, a Widow as a rule had to mourn for her 
Husband (*). It was thus an easy matter to regard that which 
served here as a provision fixing a period for the case of 
Infamy, as the ground of the Penalty, although the true ground 
lay exclusively in the danger of the uncertainty which might 
result as to who was the real progenitor of a Child born shortly 
afterwards. 

The correctness of this view is placed by Ulpian beyond all 
doubt by the following observations. He says expressly, that 
the mention of Mourning occurring in the Kdict is a mere 
provision as to the period ( f ), and he confirms this assertion by 
two completely decisive results : firstly , that Infamy was not 
averted by the circumstance that the Deceased may have forfeited 
the honour of Mourning (e.g, by High-treason or by Suicide 
from fear of a Punishment ( g ) ; secondly , that conversely the 
prohibition and Infamy completely ceased, if the Widow after 
the Death of her Husband had given birth to a Child, because, 
although the period of Mourning was still unexpired, the 
turbatio sanguinis was nevertheless impossible (/t). It was, 
however, just as necessary a consequence of that fundamental 
view, that the Mourning for Parents and Children could never 
have been regarded as an impediment to Marriage (i*). 



VII. 

The result hitherto gained may be supplemented by other 
trustworthy information in the following manner. According 



(d) Plutarch, Numa, C. 12. Concerning the various attempts to restore the 
Law of Numa, that is to say, to settle the practical meaning of that text, 
cf. Dirk sen, / 'ersuche, p. 331. 

(e) “ Intra id tempus QUO KLÜGERE VIRUM MORIS EST, antequam VIRUM 
ELUGERET.” 

(f) L. 1 1 , § I de his qui not . (3, 2 ) “ PRAETOR ENIM ad id tempus se 
r etui it, quo vir KLUGERETUR qui SOLET ELUGEKI, propter turbationem 
sanguinis .” 

(g) L. 1 1, i I, 3 it his qui not. (3, i). 

(/*) L. 11, } a de his qui not. “ Pomponius eam, quae intra legitimum 

TEMPUS PARTUM KDIDKRIT, PUT AT ST ATI M POSSE NUPTIIS SE COLLOCARK .* 
QUOD VIRUM PUTO.” 

(i) L. II pr . de his qui not. ( 3 , a) “ LlRERORUM AUTKM ET PARENT1UM 
J.UCTUS 1MPEOIMENTO NUPTIIS NON EST,” 
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to primitive custom, which has been traced back to the Laws of 
Numa, there were two different, but nevertheless kindred Rules. 

(1.) After the Death of a Husband the Widow is obliged to 
remain for a period of ten Months (first extended by the Emperors 
to twelve Months) without contracting a new Marriage. If she 
transgresses this Rule, the Men who assist her in doing so (the 
new Husband, and, according to circumstances, the Fathers of 
both parties who give their consent) are said to be Infamous. 
This transgression was certainly imputed above all to the Widow 
herself as something wholly dishonorable ; but so long as Infamy 
generally had a mere Political significance, she could not be 
deemed to be Infamous. 

(2.) Near Kindred must be mourned for by the Mourner 
abstaining from every ornament of dress, as well as from par- 
ticipation in feasts. This mourning was probably from early 
times only considered strictly obligatory for certain cases, in 
others it was left to a voluntary sentiment of piety, but the 
precise limits cannot be fixed with certainty for all periods ( a). 
During the Empire (perhaps even earlier) this obligation was 
borne generally by Women and not by Men, although in regard 
to this point a different opinion, but one denoted as singular, is 
mentioned (b), Moreover during that period Women were 
obliged to observe Mourning only on the Death of their Hus- 
bands, and of all Ascendants and Descendants without distinct 



(a) Perhaps at no time were there any fixed liirtits, which in fact were not 
needed so tong as the obligation of Mourning was not protected by the 
penalty of Infamy (which certainly could not be without defined limits), but 
uy the very free discretion of the Censors, which also at a later period might 
have been supplemented by Infamy. Cf. Niebuhr, vol 2, p. 450, 2nd and 3rd 
editions. 

(£) Frag. Vatic , } 321 (probably taken from Paulus, Ad Edict inn) 
“Parbntem inquit. IIic omnes parentks accipe utriusque sex us : 
nam LUGF.NUI EOS mulieribus MORIS EST. Quamquam Papiniancs LIB. 11 . 
QUAESTIONUM ETIAM L1BKRIS VI RILIS SEXUS LUGEN DOS ESSE DICAT ; qiiod 
nescio ubi legerit Perhaps this somewhat remarkable iluctuation of opinion 
may be explained by the circumstance, that in particular cases Sons also were 
44 noted” Dy the Censors on account of their violation of the mourning for 
Parents (note fa) ). The text of Papinian here cited and found fault with has 
l>cen preserved for us in a remarkable way. L. 25 pr , de his qui not, (3, 2) 
PAPINIANUS LIU. II. QUAESTIONUM. EX HKREDATUM QUOQUE FILIUM 
LUCTUM HABERE PATRIS MEMORIAE PLACUIT. IDEMQUK ET IN MATRI 
JURIS EST, CUJUS HKRKDITAS AD FILIUM NON PERT1NET.” Seneca also 
speaks against the obligation of Mourning for Men, Epist. 63 44 Annum 
FEM1NIS AD LUGENDUM CONST1TUERE, NON UT TAMD11J, SED NE DI UTIUS: 
viris nullum legitimum tempus est % quia nullum hone stum.” The last 
words may appear no more than a mere rhetorical exaggeration, just as 
the assertion that the year of Mourning was only to be understood as the 
maximum period. But, as a matter of fact, the distinction of Sex in reference 
to Mourning undoubtedly underlies this text. Of the same character is L. 9 
pr, de his qui not . (3, 2) 44 ÜXORES VIRI LUGKRE NON compellentur.” 
Finally also, and quite specially, the words tnulienbus REMITTUNTUR in 
L. 1 5, C. ex quib, c, inf, Cf. below, No. IX. (b). 
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tion (r) : in earlier times probably also on the Death of near 
Collateral Kindred (d). The violation of this obligation %vas 
regarded naturally as impious and very dishonorable, but it 
could not prevail as Infamy in regard to Women, who were 
alone bound by that obligation, so long as Infamy was still a 
mere Political Institute. 

But as the Lex Julia, fully developed bv the interpretation of 
Jurists, made Infamy also applicable to Women (No. II.), this 
state of things must have changed, and it thus became veiy 
natural that the Widow by a premature Marriage, just as every 
Woman by the violation of the obligation of Mourning, became 
Infamous. There was properly speaking no particular need of 
introducing these new cases of Infamy into the Praetorian Edict, 
but nevertheless this was done (No. II.). 

And as, finally, in consequence of the Justinian legislation 
Infamy again lost its applicability to Women (No. V.), these new 
cases must also have again vanished. Thus the fact that on the 
admission of the Edict concerning Infamy into the Digest, those 
cases which had been newly added since the publication of the 
Lex Julia were again omitted, is capable of a very natural expla- 
nation. Strictly speaking every trace of that legal principle 
(/. e. t Infamy) in the texts of Jurists and in the Imperial Consti- 
tutions should also have been wiped out, and that this did not 
happen, but, on the contrary, that many such traces are still 
existing (§ 77 (y) ), is sufficiently explainable from the manner in 
which our Compilations were made, and, apart from that circum- 
stance, may also be compared with too many analogies to be 
derived from other legal doctrines, rather than that a doubt 
should hence arise as to the correctness of our historical com- 
parison. 

VIII. 

Having made these preliminary observations, it is now possible 
to give a clear account of the contents of our Law Sources, in 
relation to the questions last dealt with. We possess, for 
instance, in two different places, texts of the Edict relating to 
premature Marriage and violated Mourning. Both texts arc in 
all important respects undoubtedly genuine, literally agreeing 
with each other in some parts, although in other portions 
very different : the one, of which constant use has already been 
made, in the Digest from Julianus, lib. i, ad edictum (L. i de 
his qui non ) ; the other in the Vatican Fragments from the 



(<■) Frag. Vat . } 320 (the words of the Edict) 44 Quae virum, parentem, 

L1UKRGSVK SUOS, UTI MOS EST, NON ELUXEKIY.” 

(</) Fcstus, V. Minuitur . . . “privatis (minuitur luctus) . . . CUM 
PROPRIOKE QUIS COGNATIONK, quam is qui /uqetur, natus est.** Cf. 
Klenze, Zeitschrift für geschichtliche Rechtswissensch. vol. 6, p. 33. Sec 
also below, No. IX. {c). 
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Commentaries of an unknown author, probably Paulus, lib. v. 
ad edictum (a). Besides these we have yet another different 
text ascribed to Paulus. I will now endeavour to explain these 
contradictions, and with this view I will, in the first instance, 
place in juxtaposition the two readings of the Edict which have 
come down to us. 



L. I de his qui not. inf. 
INFAMIA NOTATUR 

A. Qui EAM, QUAE IN POTESTATE 
EJUS ESSET, GENERO MORTUO, CUM 
KUM MORTUUM ESSE SCIRET, 

INTRA ID TEMPUS, QUO ELUGERE 
VIRUM MORIS EST, ANTIQUAM VIRUM 
ELUGKRET, 

In matrimonium collocovkrit: 

B. Eamve sciens QU1S UXOREM 
DUXERIT, 

Non jussu ejus in cujus totes- 

TATE EST. 

C. Et QUI EUM, QUEM IN POTES- 
TATE HABERKT, EAM, DE QUA SUPRA 
COMPREHENSUM EST, UXOREM DU- 
CKRK PASSUS FUKRIT. 



Fragm . Vatican. { 320. 

A. ET QUI EAM, QUAM IN POTES- 
TATE HABET, GENERO MORTUO, CUM 
EUM MORTUUM ESSE SCIRET, 



IN MATRIMONIUM COLLOCAVERIT : 

B. Eamve sciens uxorem dux- 
erit: 



C. Et QUI EUM, QUEM IN POTES- 
TATE HABERET, EARUM QUAM UX- 
OREM DUCERE PASSUS FUERIT. 

D. Quae virum, parentem, li- 

BEROSVE SUOS, UTI MOS EST, NON 
ELUXERIT ; 

E. Quae cum in parentis sui 

POTESTATE NON ESSET, VI RO MOR- 
TUO, CUM KUM MORTUUM ESSE 
SCIRET, INTRA ID TEMPUS, QUO 
ELUGERE VIRUM MORIS EST, NUP- 
SERIT. 



I will now, in the first place, deal with those differences which 
I regard as insignificant, and with respect thereto, as throughout 
the entire explanation, I will employ the letters by which 1 have 
sought to distinguish the individual cases of Infamy from one 
another. 

No one will certainly lay any stress on the circumstance, that 
in the entire passage of the Vatican Fragments, including the 
Commentary in the following Section (321), the word Infamia 
does not occur; the Excerpt first begins after the mention of 
Infamy, and that it is actually taken from the Praetorian 
catalogue of Iufamous persons, is placed beyond all doubt by 



(a) The passage is apparently taken from a Commentary on the Edict. 
Since Papinian is quoted therein and refuted, we have simply to choose 
between ulpian and Paulus. I maintain the latter to be the probable author, 
because Ulpian in L. 23 de his qui not. (3, 2) appears to consider the same 
aucstion from a different standpoint. Nevertheless I am willing to concede 
that owing to the fewness of the Excerpts which have come down to us, wherein 
we lose all the intervening connecting links, that circumstance is* not alto- 
gether decisive. 

K. DD 
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its literal agreement for the most part with the text as given in 
the Digest. 

In like manner I hold the circumstance to be unimportant, 
that in the Vatican Fragments portions of the text under A. 
and 13. are wanting, which are to some extent quite indis- 
pensable if the Edict was not intended to contain wholly 
unmeaning provisions. These portions of the text have not, 
as I believe, been omitted by the Copyists, but by the Compiler 
himself, and not so much out of thoughtlessness, as because he 
wished merely to describe in general terms the ideas embraced 
under A., B., and C., in order to bring out clearly the connexion 
of cases D. and E. with the preceding ones. For it is un- 
mistakeable that he was chiefly concerned with the purport of 
these last two cases, since, in the following Section, he simply 
extracts a passage from the Commentary of the Jurist concerning 
case D. It is owing to the same intentional abridgment by the 
Compiler that I would explain, in regard to C., the substitution 
of the more terse expression earum quam for the more minute 
but nevertheless indisputably genuine words bam de qua supra 
Comprehensum est, a substitution which is not strictly suitable, 
because in the passages under A. and B. there is absolutely no 
ground for introducing the plural earum. The sense moreover 
in both renderings is the same (“ such an one ”), and it is easily 
conceivable how the abridgment of the more minute descrip- 
tion of the genuine Edictal text was arbitrarily accomplished, 
whilst a contrary procedure would be wholly inexplicable. 

The most important question, however, is this: were the 
passages C. and D. intended to exhibit, as I believe, two sepa- 
rate independent cases, or do they refer to a single case, so tnat 
the words quae virum . . non eluxerit arc merely the elabora- 
tion of the preceding words earum quam ? 

According to my view those who are declared Infamous are : 
C. the Father of the new husband, D. cverv Woman violating the 
obligation of Mourning, so that no thouglit whatever is paid to 
the Marriage itself. 

According to the opposite view the Infamous person is the 
Father of the Man who marries a Woman who is guilty of having 
violated her Mourning ( 6 ). 



(6) This opinion occurs in Wenck, Praef. ad Hauboldi Opuscula , vol. i, 
pp. xxxii, xxxiii. He arrives at it quite consistently, inasmuch as he proceeds 
upon the supposition that the Edict as we know it (in the Vatican Collection 
as well as in the Digest) enumerates Men only as Infamous and not Women, 
because it deals generally only with the Incapacity of Infamous persons to 
Postulate. He does not venture on an explanation of the great difference 
between the two texts. Properly speaking, then, this opinion may be re- 
garded from a double aspect, according as one regards the Infamy of the 
Father-in-law as the consequence, cither (i) of a Marriage concluded during 
the period of Mourning, or ( 2 ) of a breach of Mourning which the Woman 
had at some earlier time, by whatever act it may be, committed. The last 
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The grounds of my opinion arc the following : — 

(i.) The contrary view is only possible under the supposition 
of the words earum quam (because they may be construed as 
well with reference to the preceding as to the succeeding words), 
which, however, as I have already shown, are not to be attributed 
to the Praetor but to the Compiler. According to the genuine 
text of the Digest this explanation is quite impossible, because 
the words can then only be understood as referring to the pre- 
ceding clauses. 

(2.) If the words earum quam were actually employed in the 
genuine text, the " quae . . . eluxerit” must then also refer to 
earum, and would therefore require to be expressed in the 
plural, which is not now the case. 

(3.) In the Manuscript there is a blank space before the words 
quae virum, which indicates the commencement of an entirely 
new case, and not the mere continuation of a previous proposi- 
tion. 

(4.) The opposite opinion presupposes that by the mere fact 
of Marriage the Mourning for Parents and Children is violated, 
for which there is absolutely no justification (No. VI.). 

(5.) Even supposing, moreover, that the violation of Mourn- 
ing by mere Marriage was true in every instance, the opposite 
opinion would still have to be abandoned on account of its being 
entirely wanting in practical consistency. For the Father of a 
Man, who had married a Woman who had violated her Mourning, 
would then have to be declared Honorlcss. Not only was this 
rigorous construction, however, scarcely conceivable in itself, but 
it is even still more incomprehensible with reference to the cir- 
cumstance that the Father of the Woman, and the new Husband 
himself (in case he was independent of Paternal Power), were 
not treated with the like rigor: for both of them were pro- 
nounced Infamous according to A. and 13 . only in the case of a 
Widow who remarried before the expiry of her period of Mourn- 
ing, and not when the period of Mourning for Parents and 
Children was violated. 

Can anything then so contrary to common sense be main- 
tained as possible ? 

Precisely the same question may be repeated in regard to case 
E., which, in my opinion, is a supplement of A., B. and C. In 



view rests principally on the words quae . . . non eluxerit , which must 
therefore be understood as follows : — By the breach of Mourning the Woman 
became Infamous for the remainder of her life, and, if she afterwards 
married, her Husband or his Father also incurred Infamy. This is actually the 
opinion of Wenck (p. xxxiii.), but such a contaminating effect of Infamy is 
absolutely unheard of, is without a single analogy, and is in direct contradic- 
tion with all positive testimony. For if, for example, a Senator became 
Infamous by his Marriage with a stage- Actress (and was therefore expelled 
from the Senate), why snould it have been quite needlessly added that this 
Marriage was invalid t L. 42, { 1 de ritu nupt. (23, 2). 

p n 2 
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these three Rules the Men who took part in a premature Mar« 
riage were pronounced Infamous, while Rule 12. extends the 
Infamy likewise to the Woman herself. 

According to the other opinion this Fragment is also to be 
regarded as simply a closer definition of the words earum quam, 
consequently as referring again to the Father-in-law of the 
Woman (r). On the other hand, all the arguments already ad- 
duced in regard to D. are, in the first place, opposed to this 
view. But besides these there is also the additional and wholly 
decisive ground, that the Father-in-law would in that view only 
be Infamous if the Woman were free from Paternal Power; but 
his guilt in permitting his Son to contract a prohibited Marriage 
is surely the same whether the Daughter-in-law is, or is not, 
subject to Paternal Power. In short, everything which, accord- 
ing to the opinion here refuted, is obliged to be most 
laboriously repeated under E., is in fact already expressed in the 
Edict in the brief and intelligible words, which we read in the 
Digest under C. : kam de qua supra comprehensum est . 



IX. 

The difference between the two texts of the Edict concerning 
Infamy, which have here been placed in juxtaposition, has 
already, in regard to one part, been explained with reference to 
the course adopted by the Compiler of the Vatican Fragments. 
Another, and precisely the more essential difference, consists in 
the cases of Infamy (D. and E.), which occur in the Fragments 
but are wholly wanting in the Digest. In regard to this matter the 
former explanation falls naturally to the ground, inasmuch as the 
Compiler might, according to his judgment, omit passages, but 
he could not add to them. A complete exposition of the his- 
torical connexion (between the texts) will make that difference 
quite clear. 

So long as Infamy was a mere Political Institute it could not 
be applied to Women. By the Lex Julia and its interpretations 
it was made applicable to Women (No. II.), and amongst others 
those Women were now deemed to be Infamous, who had 
violated some strict obligation of Mourning, and likewise those 
who had concluded a new Marriage before the expiry of ten 
months from the death of their Husbands. These new cases were 
also introduced into the Edict (No. VII.), and, as new additions, 
were of course placed after those old Cases with which they bore 
the closest resemblance. Wc perceive the form of the Edict, - 
which resulted from these introductions, from the Vatican Frag« 



(c) Thus Wcnck (p. xxxiii) also interprets it (forced to it by a fundamental 
view), and for this reason he adds, in regard to the second quat (but not in 
regard to the first), the parenthetical explanation, i. *., qua**. 
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ments (No. VIII.), and it now becomes quite clear why case E. 
was at first introduced after cases A., B.,C., and so much separated 
from them, when, according to the internal connexion, it should 
have found its correct place beside those cases, and even before 
them. And undoubtedly it would have obtained this position if 
it could have been inserted in the Edict at its first composition. 

In the end, however, a very important change occurred in 
regard to this matter. A Senatusconsultum of unknown 
date (a) separated the two newly-admitted cases of Infamy re- 
lating to Women. The violation of the obligation of Mourning 
(without being thereby approved) was not henceforth to involve 
any legal consequences, and therefore no longer to produce 
Infamy. On the other hand, the Infamy resulting from a pre- 
mature Marriage, in respect to both the Woman and the new 
Husband, was confirmed (b). The Jural condition resulting from 
this change is very distinctly expressed in a passage of Ulpian, 
wherein Mourning generally, and without distinction of Sex, is 
represented as a mere matter of piety, without any legal con- 
sequences, and especially without the consequence of Infamy (c). 
From the complete harmony of this passage with the Senatus- 
consultum above mentioned, it is incomprehensible how 
Modern Writers could yet bring themselves to believe that they 
perceived therein an interpolation of the Compilers (</). 

It was now possible also to alter the Edict afresh, and again 
to strike out case D. That this did not happen is shown from 
the text preserved in the Vatican Fragments. The Senatus- 
consultum was passed without doubt at a time when changes 



(a) We cannot fix it at too late a period for this reason, that no certain 
Senatusconsultum is existing subsequent to the period of Severus. 

{b) L. 15, C. ex quib. causis tnf. (2, 12) “Imp. Gordianus. Decreto 
amplissimi ordinis luctu foetninarum DEMlNUTo, tristior habitus ceteraque 
hoc genus insignia t mulieribus remittuntur : non etiam INTRA TEMPUS, quo 
his klügere MARITUM MORIS EST, matrimonium contrahere pennittitur ; 
CUM ETIAM, SI NUPTIAS AUAS 1 NTRA HOC TEMPUS SECUTA KST, tarn at, 
QUAM is out sciens earn duxit uxorem , KTIAMSI miles sit, perpetuo Edicto 
iabem pudaris oontrahat, 239.” That is to say, in the second case, the Infamy 
threatened in the Edict (according to its latest supplement) must continue, 
but it is not intended to prevail any longer in the first case. 

(< c ) L. 23 de his qui not . (3, 2) “ PARENTES, et LIBERI UTR 1 USQUE 
SEXUS, NEC NON ET C ETERI AGNATI, VEL COGNATI SECUNDUM P 1 KTATIS 
RATIONEM El’ ANIMI SUI PATIENTIAM, PROUT QU 1 SQUE VOLUERIT, LUGENDI 
SUNT: QUI AUTEM EOS NON ELUXIT, NON NOTATUR INFAMIA.” The 
thought here expressed may be developed and amplified as follows : — In an 
earlier period Mourning was in certain cases a strict obligation, and at last 
was eyen protected by the punishment of Infamy ; in other cases it was even 
at that time a mere matter of conscience, particularly in the case of Men, 
and in regard to deceased Collaterals. Cf. No. VII. (</). Since the latest 
Senatusconsultum all these distinctions fell to the ground, and Mourning 
then became, for all the specified cases alike, a mere matter of conscience. 
There is absolutely no reason for supposing any interpolation to exist in this 
passage. 

[d) Thus, for example, Cujacius, Obser. lib. 21, c. 12. 
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in the text of the Edict were always rare, and which finally ceased 
altogether ; moreover it had itself obtained so much respect and 
publicity that no misuse was to be feared from the unaltered text 
of the Edict. But if that antiouated passage was notwithstanding 
preserved in the Edict, it ought also not to appear strange to us 
that Paulus, or one of his contemporaries, should still have com- 
mented upon it. No doubt he may have remarked afterwards 
that the Senate had abolished Infamy for this case, although this 
observation does not accidentally occur in the smaller Excerpt 
from that Commentary. 

The matter assumed a wholly different aspect under Justinian. 
Under him Infamy again ceased, as in the oldest Law, to have 
any applicability to Women (No. V.). It was thus natural that 
those cases, which only affected Women, should again have been 
expunged from the Edictal text concerning Infamy (L. i de his 
qui not.) ; and so the difference in the two texts which have been 
transmitted to us is explained in the simplest manner. 



X. 

The Edictal text, where it is more completely preserved in the 
Digest (No. VIII.), presents a still more special difficulty, which 
has hitherto not been touched, in the following words : — 

2. QUI EAM, QUAE IN POTESTATE EJUS ESSET, GENERO MORTUO, 
CUM EUM MORTUUM ESSE sciret, inira id tempus quo elugere 
virum moris csi, antequam virum elugeret , in matrimonium collo- 
caverit. 

The words here printed in Italics will be connected by every 
one at the first glance with Collocaverit, as if the period 
were defined therein within which a Marriage must be concluded 
in order to attach Infamy to the Father-in-law. But this ex- 
planation must be rejected for two reasons. In the first place, 
because those words would then involve a completely useless 
repetition, inasmuch as the words intra id . . . moris est 
express (so understood) precisely the same thing as the sub- 
sequent words Antequam virum elugeret. Secondly, because 
the preceding words cum eum mortuum esse sciret clearly 
point to the contrast of a case of excusable ignorance, from 
which Infamy is intended to be averted (< a ). This excusable 
case would then have to be conceived that the father believed 
his former Son-in-law to be still alive. But this belief of the 
Father would make his act even more wicked, inasmuch as he 
would then intend his Daughter to commit Bigamy. 

These difficulties vanish if we divide the words quoted into 
two parts, separated alike by sense and construction. The w'ords 



(a) L. 8 de his qui not. (3, 2) “Mkrito adjrcit Praetor, cum eum 
mortuum esse sciret, NE ignorantia PUNIATUR.” 



Digitized by v^ooQle 




375 



App . VI L Infamy . 

ANTEQUAM VIRUM ELUGERET relate in fact to COLLOCAVERIT , 
and have the meaning above explained. But the preceding 
words refer, by way of a closer definition, to mortuum esse, 
and arc meant to express the following notion : — 

“The consenting Father will only then become Infamous when 
he knew that the death of his Son-in-law had happened at a date, 
since which the period of Mourning had not expired. An error 
in regard to this point renders his consent excusable.” 

Suppose, therefore, that the Son-in-law was called out on War 
Service, and had since then sent no information about himself. A 
year and a-half afterwards his death is announced, with the addi- 
tion that he had been killed a month after his departure ; but 
this addition is erroneous, and his death had really occurred only 
three months before. If now the Widow upon the receipt of the 
information concludes a second marriage, neither she nor her 
Father can incur any blame, because the fact that the period of 
Mourning had not expired was not known to them. Their action 
was quite allowable under the supposition of the facts believed 
by them (£). 

This explanation does not strike us at first sight as the correct 
one, simply because it requires us to refer the words mortuum 
esse intra id tempus to the past period, a construction which 
nevertheless completely harmonizes with the general conception, 
as well as with the words. Moreover this view has long ago 
been enunciated in a thoroughly convincing manner (c). 



XI. 

I come now to a very different kind of testimony from ancient 
times regarding Infamy arising from the violation of Mourning. 
It is that passage of Paulus (lib. i, tit. 21), which runs thus : — 

§ 13. Parentes et filii majores sex annis anno lugeri 
possunt: minores mense; maritus decem mensibus ; et cognati 



(b) L. 8 de his qui not . (3, 2 ) “ SED CUM TEMPUS LUCTUS CONTINUUM 
EST, MERITO ET 1GNORANTI CKD1T EX DIE MORTIS MARITI : ET I DEO SI 
POST LEG1TIMUM TEMPUS COGNOVIT, LaBEO AIT, IPSA DIE ET SUMMERK 
EAM lugubria ET deponere.” What is here said in the first instance ill 
regard to Mourning prevails likewise also in regard to the period within 
which a new Marriage must be avoided : indeed it is in this latter connection 
alone that it is quoted by Ulnian. For this explanation as a whole it is 
certainly necessary to construe tnc words cum eam mortuum kssk sciret, 
in the text of the Commentary just cited, as if the succeeding words intra 
id tempus . . . MORis EST were placed still further back (just as if an 
ETCETERA stood after sciret), othenvisc the absurdity would follow that the 
Father would be blameless if he believed at the time of the second marriage 
that his first Son-in-law was still alive. 

(r) Rücker, Obser . C. I at the end of his Diss. de civ . et nat . temp, comput* 
C. 1, Lugd. Bat. 1749. Wcnck also (i, C. pp. xxxiv.— xxxvi.) has rightly 
understood this point. 
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PKOXiMioms gradus OCTO : Qui contra fecerit, infamium numero 
habetur . 

§ 14 . QUI LÜGET, OBSTINERE DEBET A CONVIVIIS, ORNAMEMT18» 
PURPURA, ET ALBA VESTE. 

If wc at first consider the purport of Section 1 3, we shall find 
little in it which does not stand in contradiction with the most 
positive information we possess, and notably with the Commen- 
tary on the Edict (probably by Paulus) excerpted in the Vatican 
Collection (§ 321), which is all the more remarkable since 
Section 321 is supported by being in conformity with the Laws 
of Numa, as quoted by Plutarch. In the first place, the expres- 
sion Sex annis, where the meaning must be decern ; the emenda- 
tion decern has been suggested, but this would only overcome the 
objection on one side. Then there is the word anno t which, 
taken in connexion with the words “ten months," afterwards 
applied to the Husband, can only mean twelve months : Section 
321 speaks indeed also of an annus, but it explains this imme- 
diately afterwards, and upon conclusive grounds, to consist of the 
ancient ten-months year. Again the word possunt, which 
seems to point to a mere prohibition of a longer period of 
Mourning, and is not suitable to the subsequent Infamy. 
Further tnense, for although Children under ten years of age were 
to be mourned for during as many months as they numbered 
years, yet Children of three years and less only with half 
Mourning (sublugetur), and those under a Year not at all. 
Then the Cognates, of whom neither Section 321, nor the 
Edictal text itself (in § 320), says anything. Finally, the uncon- 
ditional threat of Infamy without distinction of Sex, although 
Men were never alllictcd with Infamv on this account, and 
Women likewise, at the time of Paulus, were freed from it 
(No. VII.) 0 a ). 

These contradictions would have presented just as many 
insoluble enigmas if the external authority of the reputed 
passage of Paulus had been firmly settled : this latter point has 
therefore now to be investigated. We must then, in the first 
place, separate Section 13 completely from Section 14 (already 
made use of above), which, with the exception of the immaterial 
word purpura, exists in all Manuscripts of the Breviariuai, 
and is undoubtedly genuine. Moreover its purport creates no 
difficulty, since it only contains certain provisions as to the form 



(a) la order to remedy the effect of the very doubtful concluding passage 
various expedients have been resorted to. Herrn. Canncgielcr ( Obser. p. 203) 
wishes to read nuuero o habetur, which is said to be equivalent to non 
JiAiiKTUR, instead of inkamiuu numero habetur. But the letter O as the 
symbol fq* non does not occur any where else. Jnu. Camicgieter (De Notts t 
I>. 35°) converts qui contra kecekit into quae. Uyukershock (Obser. V. 1 3) 
thinks that this last proposition is takeu from Auiun. But that in the 
Western Gothic Kiugaoin Infamy should have been again introduced for the 
breach of Mourning, is above all statements the most improbable. 
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of Mourning, which might be conveniently mentioned, even after 
the abolition of Infamy, as a remnant of the old custom. Sec- 
tion 13, however, comes from the obscure Codex Vesontinus, 
a Manuscript of Paulus which Cujacius obtained from the Muni- 
cipal Library of Besanzon ( b\ as to the contents of which he 
unfortunately does not tell us, whether it merely comprehended 
the Pauline (which in truth moreover is not easily admitted) or 
the entire Breviarium. The matter is rendered most suspicious 
by the fact that the several passages for the first time made 
known from that Manuscript are altogether wanting in the other 
numerous Manuscripts of the Breviarium, including some 
ancient ones. 

If we compare these external grounds with the above proved 
very doubtful purport of Section 13, we shall be fully justified in 
describing the so-called Codex Vesontinus as an old text 
very largely elaborated and disfigured in some unknown period, 
the individual passages of which, when they stand in con- 
tradiction with other positive evidence, can lay no claim to any 
authority. 



XII. 

Regarding the Infamy of . Prostitutes (quaestum corpore 
facientes) the following observations may be made. The 
original Edict naturally enough did not name them, because it 
named no Women at all. The lex julia named them amongst 
those who were prohibited from marrying Senators and their 
male descendants (a). It is, however, scarcely to be doubted 
that their Marriage with simple Freeborn persons was also 
not permitted, although this is not expressly stated. It speaks 
in support of this view, in the first place, that the same con- 
tempt was felt for this profession as for that of Pandering, in 



(b) Cujacius first mentions this Manuscript in the 21st book of the Observe 
tions (1579)» wherein he quotes likewise many new passages from it. He 
says of it in cap. 13 “ Superiorks sentbntias dedi ex libro vetustissimo 
Skntentiarium Pauli ad me Vesontione pkrlato,” and in cap. 16 

“In OPTIMO LIBRO QUEM VESONTIO DEDIT CIVITAS NOIIILISSIMA MIHIQUE 
AMICISSIMA.” All these passages were first admitted into the text in the 
edition of Paulus at the end of the Codex Theodosianus % Paris, 1586, fol. 

(a) Ulpian, xm. § I ; cf. above, No. II. A doubt might be raised from 
the passage literally admitted into the Digest from the Law relating to 
Women whose Marriage with Senators was denied (L. 44 pr. de ritu nupt . 
(23, 2)), for in this passage those Women arc not mentioned. But it was in 
fact only a single Chapter of the Lex Julia, in a subsequent part of which 
they may have appeared (accidentally also not excerpted). Ulpian, on the 
other hand, desired to furnish a complete survey of the prohibitions, only not 
in the actual words of the Law. That the Law actually spoke of such 
Women, is very evident from L. 43 de ritu nupt. (23, 2), which is taken from 
Ulpian’s Commentary on the Lex Julia, wherein the notion of quaestum 
fackre is expressly discussed. 
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regard to which that prohibition was directly pronounced ( 6 ) ; 
in the next place, the Exceptions in favour of those Freedwomen 
who in their earlier condition of Slavery had carried on such a 
profession (r). This Exception could only be intelligible under 
the supposition that in other cases a Marriage between Prosti- 
tutes and Freeborn men was always denied : it could not have 
referred to Senators, because in their case Marriage with all 
Freedwomen, even the most honorable, was anyhow prohibited. 

Probably those Women were then included in the Edict, which 
contained a category of all Infamous persons, but in the com- 
pilation of the Digest they would, upon the like grounds as all 
other Women, be again omitted. 

XIII. 

The profession of Pandering, when practised by Men, was 
clearly included in the original Edict among the cases of Infamy : 
Women of the like profession could not be mentioned therein. 
The Lex Julia denied Marriage to all Freeborn men with Pro- 
curesses, likewise with Freedwomen who had been manumitted 
by a Procurer or Procuress (a). In regard to the Marriage of 
Senators Procuresses were not mentioned, but we may conclude 
that Marriages with such women were not permitted, on the 
ground of the similarity of this profession with that of personal 
Prostitution (3). This case was now also probably admitted into 
the Edict regarding Infamous persons. 

It is to this case that a story of the time of Tiberius relates, 
which furnishes evidence of the gross corruption of antiquity (r). 
Noble Women publicly practised Pandering as a profession: 
“ Ut AD EVITANDAS LEGUM POENAS JURE AC DIGNITATE MA- 

tronali exsolverentur.” What advantages could they expect 
from this baseness ? In the first place, they rendered them- 
selves qualified to marry freed Slaves who pleased them, a 
Marriage which otherwise would not have conferred upon them 
the benefits attached by the Lex Julia to a Marriage valid 
according to the terms of that Law (</) ; but that docs not mean 



( 3 ) L. 43, } 6 de ritu nupt . (23, 2) “ Lenocinium facere non minus est , 
quam CORPORE quaestum EXERCERE.” Since the Jurist merely opposes 
those who regard lenocinium as something less disgraceful than quaestus 
properly so called, he clearly recognises at «ill events the extreme depravity of 
this quaestus. 

(c) L. 24 de his qui not . (3, 2) “ Imp. Severus rescripsit, non offuisse 

MULIERIS FAMA QUAESTUM EJUS IN SERVITUTE FACTUM.” 

(a) Ulpian, xm. § 2, cf. above, No. II. It is remarkable that in this case 
the treed female Slaves became Infamous { whilst they would not have been so 
if they had carried on prostitution for their own benefit during their condition 
of Slavery (No. XII. (c ) ). 

(*) Cf. No. XII. (*). 

(c) Suetonius, Tib. C. 35. 

(a) That the daughter of a Senator, if she dishonored hcnelf, became 
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AD byitandas LEGüM poenas. In the next place, unmarried 
Women would certainly by that means not be punishable for 
personal Prostitution according to the Lex Julia de adulteriis, 
for the offence of stuprum (although called adulterium) 
referred only to such Women, who, until the commission of 
this act, had not violated their matronly honor (*); this case 
was undoubtedly meant, for it was found necessary to close this 
door to crime by a special senatusconsultum (/). Thirdly, 
there was the advantage that they became incapable thereby for 
the future of contracting a valid Marriage within the meaning 
of the Lex Julia, even with a common Freeborn man. From 
the standpoint of this Law voluntary Celibacy could therefore no 
longer be imputed against them as an objection, or as involving 
a penalty, seeing that by the same Law a Marriage in their 
present condition with all Men (except perhaps with Freedmen) 
was made impossible. This computation appears almost too ex- 
travagantly refined, and yet it must have become practically recog- 
nized (so that the passage of Suetonius is also to be referred at 
the same time to this advantage), since it was even found neces- 
sary to introduce preventive measures against it. Sueton. Domi- 
tianus , C. 8 “Pkoiirosis fkminis lkcticae u$um ademit: 
jusque capiendi legata hereditatesque ” These words arc certainly 
most simply to be explained as follows: — “The pretext must no 
longer be allowed to avail dishonorable Women that they are 
obliged to live in Celibacy forced upon them by their Infamy, 
but they must be regarded, like those who voluntarily remain 
Unmarried, as wholly incapable of acquiring Testamentary Suc- 
cessions and Legacies/ 1 

In this connection also there still exist some, for the most part 
misunderstood, passages in the Digest. As a rule the acquisi- 
tion by means of the Testament of a Soldier was not affected by 
the Celibacy of the Heir or Legatee (g). 

This Rule remains generally applicable likewise to those 
Women, who, by reason of their immoral lives, should receive 
no protection against the penalties of Celibacy in regard to 
other Testaments. But for the case where such a Woman had 
lived with the Soldier himself (*.*., the Testator) in an adulterous 
intercourse, Hadrian ordained that the same Incapacity should 
be attached in regard to the Testament of the Soldier. 



capable of marrying a Freedman, is expressly stated in L. 47 de ritu nupt. 
(23, 2) “ Impune libertino nujiit,” that is, she thereby became freed from the 
legal penalties of Celibacy. 

(e) L,. 13 pr. §2 ad S, Jul, de adult . (48, 5). 

(/) L. 10, § 2 ad L . Jul, de adult , (48, 5) 11 Muller, quae evitandae 
poenae adulterii gratia lenocinium fecerit, aut operas suas in scenam 
LOCAVERIT ADULTERII ACCUSARI DAMNARIQUE EX SENATUS CONS U LTO 
POTEST.” 

(g) Gaius, 11. { ui, (Cf. L. 19, { 2) de castr , pec , (49, 17) ; L. 5, C. de 
test, mil, (6, 21). 
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L. 41, I 1 de test, mil . (29, 1) “Mulier, in quam turpis 
suspicio cadere potest , nec ex testamento militis aliquid capere 
potest , ut D. Hadrianus rescripsit.” 

The purport of this Rescript is also recognised in, and placed 
beyond doubt by, the following passage : — 

L. 14 de his quae ut ind . (34, 9) “ Mulierem, quae stupro 
cognita in contubemio militis fuit non admitti ad testa- 

MENTUM JURE MILITIAE FACTUM, ET ID QUOD RELICTUM EST AD 
FISCUM PERTINERE, PROXIME TIBI RESPONDI.” 

Here, therefore, one effect of the ancient principles of In- 
capacity is still visible in the Justinian Law. Only we must 
transfer these passages, as is necessary in so many other similar 
cases (§ 41), from the connexion in which they were originally 
conceived, to the new connexion of the Justinian Law. What 
was therefore originally meant as Incapacity, is now to be con- 
ceived as Indignity,* so that the original caducum transforms 
itself naturally into an ereptorium (the Modern ereptitium). 



• In the sense of Unworthiness. The cases in which, according to the 
latest phase of the Justinian Law (1 § 12, C. 6, 51), the Unworthiness of the 
Heir or Legatee caused a forfeiture (ereptitium) of the Succession or 
Legacy, which then devolved in some cases to the Fiscus, and in others to 
the Persons next entitled, are veiy fully specified by Mackeldey in his 
Lehrbuch des heutigen Römischen Rechts , § 685 (b), page 598, 12th Ausg. 
Trans. 
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Absent person, death of, when presumed, 13. 

Acquisition, by Slave, benefited his master, 23, 24. 

Act of Confederation of 1815. ,174. 

Actio Commodati, 105. 
de effusis, 92. 
de peculio, 72. 
depositi, 102, 105, 130, 131. 
ex stipulata, 87. 
fiduciae, 131. 
furti, 89. 

in bonum et aequum concepta, 68, 86. 

injuriarum, 90. 

in personam, 96. 

in rem, 96, 281. 

locati, 105. 

mandati, 101, 130. 

pro socio, 99, 100, 130. 

quae poenae causa, 89. 

querela inofliciosi, 94. 

quod metus causa, 238, 281. 

rci uxoriac, 70, 85, 86, 87. 

sepulchri violati, 91. 

tutelac, 130. 

vi bonorum raptorum, 89, 155. 

Action against a Freedman on account of in jus vocatio, 
94 - 

for aliqiony between near relatives, 87. 
for injunes inflicted by dangerous animals, 92. 

Actiones Fictitiae, 30. 

Actor, how appointed, 244. 
meaning of term, 251 (/). 

Actors, Play, 136, 152, 156. 

Adstipulation, concluded by son in Power, 60. 
cancelled by cap. dem., 60. 
concluded by son on behalf of stranger, 10 1, 
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Adultery, woman caught in, 129. 

Advcntitium Extraordinarium, 87. 

Aerarii, who were, 148, 151, 152, 157. 

Acrarium, ancient name for property of State, 202* 
could acquire inheritances and legacies, 269. 

Agnation, not destroyed by Emancipation under Justinian 
Law, 49, 55- 

but under that law lost all practical effect, 49. 
annulled by Deportation, 53, 116, 
and by every minima cap. dem., 54. 

Alicni Juris, who were deemed to be, 36 — 43. 

Alimony, action for, between near relatives, 87. 
legacy of, 78. 

was not lost by cap. dem., 79. 

Anomalous Rights in relation to Jural Capacity, 67. 
peculiarities of, 68. 
m modern law, 110. 

Aqua ex castcllo, 280. 

Apostatae, laws against, 173. 

Arbitraria, Actio, 132, 
judicia, 69. 

Archangel, rule of construction when, appointed heir, 197. 

Arrogation, converted head of family into filiusfamilias, 47. 
caused loss of property, 50, 53. 
but did not affect public functions of arrogatus, 54. 
compared with emancipation, id. 
released arrogatus from his debts, 60. 
exceptions to rule, 6 1 . 

successions acquired prior to, pass to adoptive father, 
63. 

caused testament to become irritum, 65. 
did not destroy partnership relations, 99. 

Artisan Guilds, 180, 182. 

Assembly, what constitutes valid, in Municipal Com- 
mittees, 243. 

Associations, arbitrarily formed, 188. 
required sanction of State, 19 1. 

Asylums for the Poor, 198. 

Atellan Plays, The, 152. 
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Beginning of Jural Capacity, rule as to, 3. 

Beneficium Compctcntiae, 63. 

Benevolent Endowments, 198. 

Bigamy produced Infamy, 1 34. 

Birth, when, of Child vitiates testament of Father, 3. 

Child at, acquires Intestate succession, ib. 
distinction between real and simulated, ib . 
privileges arising from, of three children, 4. 
conditions of true, 5. 

See “Jural Capacity.” 

Bishops, duty of supervising Charitable bequests, 200. 
Blind persons could not postulate for others, 142. 

Bona Ecclesiastica, 201. 

Bonae fidei actioncs, 87. 
contractus, 274. 

Bonaparte, his opposition to the Law relating to Marriage 
of French Exiles, 1 17. 

Bonorum possessio, 226. 

ventris nomine, 12. 
venditis, 113. 

Bonum et Aequum, 68, 70, 87, 91, 92, 93, 95, 98. 

B. P. unde legitimi, 65. 



Caesaris Fiscus, 202. 

Canonical Law, The, 239. 

Canonries, 182. 

Capacity, Jural, general idea, 1. 

to acquire, Child must have shown signs of Vitality, 6. 

and have had human nature, 7. 
is not recognised in unborn child, 9. 
impaired, grounds of, 17. 

Capitalis Causa, 156, 159. 

Capitis Deminutio, general notion of, considered, 44 and 
App.VL 

of three kinds, 45. 

Emancipation of Son under old law, treated as, 48. 
but not under Justinian law, 49. 
effects of, 50. 

confiscation of property, was independent of, 51, 122. 
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Capitis Deminutio did not annul Civil Marriage in certain 
cases, 54. 

extinguished Gentilitas, 55. 

effect of, on Tutelage, 56, 57. 

did not destroy Ownership, 58. 

extinguished Usufructus under old law, 58. 

but not under Justinian law, 59. 

effect of, upon Credits, 59. 

upon Debts, 60. 
exceptional cases, 62. 
effect of, under Just. Law, 63. 

Maxima or Media, causes a testament to become 
irritum, 65. 

did not destroy legacy for Alimony, 79. 
nor affect Actions for Alimony between near rela- 
tives, 87. 

nor certain other actions, 90, 91, 95, 101. 
its effect on the Actio Depositi, 103. 
applicability of, to Modern Times, 109. 
not in itself regarded as a punishment, 121. 
dismissal from Senate, not a, 157. 
under Emperors, term only applied to loss of complete 
Citizenship, 159. 

Captives, bequest to, how interpreted, 200. 

Capua, town of, 238. 

Carolina, The, Laws, 169. 

Castella, 187. 

Castrensc peculium, 42, 59, 65, 87. 

Cathedral Chapters as Corporations, 182. 

Cato, the Elder, on Sodalitates, 190. 

Cautio, imposed on private prosecutors, 97. 

Pollicitationis, 238. 

Celibacv, penalties of, not avoided by marriage contrary to 
Lex Julia, 164. 

penalties of, abolished by Christian Emperors, 164. 

Censors, power of, 146. 

Censuales, 188. 

Cessicia, form of tutelage, 

how affected by cap. dem., 56. 

Cessio bonorum, 133. 
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Child, four conditions for natural Jural Capacity of, 5. 
having too many, or too few limbs, not deprived of 
Jural Capacity, 7. 

still in womb, has no Jural Capacity, 9. 

Status of, how regulated, 1 1 . 

Jural Capacity of, in Paternal Power, 38. 

Christian Religious Sects, Civil and political equality of, in 
German States, 174. 

Church property, rule as to, 197, 198. 

Cives, Legacy to the, of a town, how interpreted, 229. 
non optimo Jure, 34. 

Civil Death, 52, 109, in, j 13, 121. 

Civilis Obligatio, could not be contracted by Slave, 25. 
in the case of Peregrini, 30. 

Civis Libertinus, 27. 

Claimant, a filiusfamilias as a, 71. 

Classification of Men according to Roman Law, 17. 
more modem form of, 30. 

Claudius, the Colleague of the Censor Gracchus, 157. 

Cognation, tie of, how affected by Deportation, 53. 
how by Cap. dem., 54. 

Cognitor, an infamous person could not act as a, 160. 
College of Pontiffs, 188, 192, 193, 229. 

Collegia Templorum, 193. 

Tenuiorum, 192. 

Sodalitia, 190, 193. 

three members necessary to constitute, 204. 
permitted by Marcus Aurelius to emancipate their 
Slaves, 213. 

Commercium, meaning of term, 19. 
enjoyed by Civis Libertinus, 27. 
a personal privilege, 30. 
enjoyed by child in Paternal Power, 39. 

Commodatum, Action founded on, available to filius- 
familias, 105. 

Communities, as Juristical persons, 184. 

Conciliabula, 187. 

Confederate War, what led to, 34. 

Confiscation of property, independent of Cap. dem., 5 1, 122. 
under French Law, 115. 
under Roman Law, 123. 

r. c c 
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Connubium, meaning of term, 19. 
enjoyed by Civis Libertinus, 27. 
but not by Peregrini, 28. 
concessum, a personal privilege, 31. 

Consul, holding Comitia, to reject infamous person, 149. 

Contraiis actio, 13 1. 

Contumaciam when deemed equivalent to Dolus, 132. 

Corporations, essential quality of, 181. 

Cathedral Chapters and Canonries considered as, 182. 
creation of, required sanction of State, 205. 
how affected by death of all the members constituting, 
208. 

immoveable property of, 214. 

rights of succession of, 224. 

generally incapable of being instituted Heirs, 225. 

how far liable for fraud of their representatives, 237. 

constitution of, 245. 

power conceded to majority of members of, ib. 

Corpus, 193. 

Crimes, whether Juristical Persons can commit, 231. 

Culpa, how far Juristical Persons are liable for, of their 
representatives, 236. 

Curator, appointed to protect rights of unborn Child, 12. 
Curiae, 186. 



Daughter, position of, in Paternal Power, 40 and App. V., 309. 
actionable Capacity of, 76. 
action of, against father for dotation, 88. 
wife in manu regarded as her husband’s, 36. 

Deaf persons, not permitted to postulate for themselves or 
others, 141. 

Death, of absent person, when presumed, 13. 

simultaneous, of two or more persons, rule of pre- 
sumption as to, 15. 

French law in regard to persons condemned to, 113. 

Debts, contracted by sons in Paternal Power, 40. 
annulled by Min. Cap. dem., 66. 
liability of a filiafamilias for, 309. 

Decisions — Judicial — three forms of, 69. 
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Decuriae, 188, 189, 193. 

Decuriales, 189, 194. 

Decuriati, ib. 

Decurioncs, 153, 186, 238, 243, 245. 

Dediticiorum numero, 29. 

Defendant, a slave could not be sued as, 25* 
a filiusfamilias as a, 71. 

Delatio, if not established, produced Infamy, 1 29. 

Delicts, obligations arising from, in case of Juristical Per- 
sons, 219, 236. 

Deportation, produced Cap. dem., 47. 
its effects upon marriage, 52. 
annulled agnation, 53. 
effect of, on cognation, ib. 

did not reduce person to condition of slave, 112. 
French law as to, 1 15. 

person undergoing, could acquire property, 1 2 1 . 
and contract marriage, ib. 

Deposit, action based on a, 102. 

Detention, children under Power and slaves, capable of, 106. 

Directa, actio, 1 3 1 . 

libertas, 107. 

Discretion of Judge, how far restricted in different ac- 
tions, 69. 

Doli actio, 89, 237. 

Dolus, 1 3 1, 236, 237. 

Dominica potestas, 36. 

Donat ists, 173. 

Dos, during marriage considered as property of husband, 84. 
alienation of immoveable property comprised in, pro- 
hibited by Lex Julia, ib. 
not affected by Cap. dem. of wife, 85. 

Dotal action, made descendible by Justinian, 87. 
rights, of married woman, 83. 

Dotation, action of daughter against father for, 88. 

Duumvirs, 177. 

c c 2 
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Edict, Praetorian, concerning Infamy, 141. 

Emancipated person, responsibility of, for acts done during 
slavery, 26. 

if a Civis Libertinus, enjoyed Connubium, 27. 
if a Latinus, enjoyed Commercium, tb. 

Emancipation, always treated as causing Cap. dem., 48. 
contrasted with Arrogation, 54. 
did not affect partnership relations, 99. 
by Vindicta, a legis actio, 213. 

Emigrants, French law as to, 1 12. 

Emperor, property of, distinguished from that of Senate, 
202. 

legacy to, how interpreted, 279. 

Emphyteusis, 283. 

Empress, legacy to, how interpreted, 279. 

Endowments, what institutions embraced in term, 1 99. 
charitable, in modern law, 201. 
not treated as corporations, 202. 

See “ Corporations.” 

Ex jure quiritium, 84, 85. 

Expilata Hereditas, 130. 

Extraordinaria Cognitio, 108. 

Crimina, 169, 191. 



Family relations, no Juristical person can enter into, 234. 

Father, action of, for alimony against son, 87. 
daughter may sue, for dotation, 88. 
might be compelled to give consent to marriage of 
children, 108. 

allowing son in Power to marry widow before expiry 
of her period of mourning, 133. 

See “ Patria Potestas.” 

Feigned persons, who are, 179. 

Fidei Commissa, compulsorv restitution of, 107, 229. 

to emancipate, attached as condition to a legacy, 108. 
assigning rent-charge for benefit of Priest of a Temple, 
279. 

Fidcicommissarian libertas, 107. 

restitution, 229. 

Filiafamilias. See “ Daughter.” 
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Filiusfamilias, Jural Capacity of, 38. 
actionable capacity of, 71. 

ordinarily could neither be a creditor nor owner, 75. 
exceptional cases, where he was permitted to sue in 
his own name, 74, 91, 105. 
liability of, to support father out of peculium, 87. 
could enter into partnership, 99. 
his liability upon dealings connected with the part- 
nership, 100. 

incapable of Juristical possession, 106. 

but capable of simple detention, ib . 

may compel father to enter upon succession, 107. 

Fiscales, 188. 

Fiscus, conceived as the subject of private-law relations, 182. 
subject to jurisdiction of the Courts, 184. 
origin of term, 202. 
privileges of, 268. 

how distinguished from other Juristical Persons, 269. 
Fora, 187. 

Formula in factum concepta, 75. 

Frederick II., 239. 

Freedmen, originally numbered in four City Tribes, 157. 
subsequently in only one of those Tribes, chosen by 
lot, 158. 

See “ Emancipated Person” and “ Emancipation.” 
Furti actio, 89. 



Gentilitas, extinguished by Win. cap. dem., 55. 

Gentium, Jus, 19, 21, 22, 27, 28, 52, 68, 1 14. 

German Towns, constitution of, 248. 

Gladiators, deemed infamous, 1 36. 

not allowed to postulate for others, 142. 

Gods, Pagan, some had special privileges, 195. 
and rights of succession, 226. 

Gracchus, the Censor, 157. 

Guilds, Commercial, 189. 
of potters, 191 (»). 
social, 198. 
writer, 189. 

Habitatio, meaning of term in Juristical sense, 81. 
not affected by Cap. dem. ib. 
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Haeretici, disabilities of, 173. 

Heraclean Table, 131, 151, 153, 155. 

Hereditas Jacens, 270. 

cannot properly be treated as a Juristical person, 277 
Honorati, 267. 

Honores, loss of, essential element in Infamy, 150. 
Hospitals, may validly bold property, 199. 

Housemen, in German villages, 249. 

Human nature, child must have, to be jurally capable, 7. 

Husband, right of, over wife's dos, 84. 

dotal debt of, not extinguished by his Cap. dsm. 86. 



Idea, original, of persons, 1. 

Illegitimate child, status of, how determined, u. 

Immediate — Infamy, 169. 

Immoveable property of Corporations, 214. 

Impaired Jural Capacity, grounds of, 17. 

In bonis, 84, 85. 

Incerta persona, 200, 229, 230, 279, 280. 

In factis potius quam in jure consistit, 68, 84, 85. 

Infamis, to whom term applies, 148. 

Infamy, an obsolete institute, 125. 

cases of, divisible into five classes, 128. 
always attached to a personal act, 137. 
juristical signification of, 1 38. 
mediata and immediata, id., 145, 169. 

Juris ct facti, 139. 

definition of, considered, 140, 148. 

idea of, did not originate with Praetorian Edict, 144. 

governed by well-established rules, 146. 

produced Cap . dkm., 148. 

belongs to public law, id., 160. 

essential elements of, 150. 

effect of, on private rights, 160, 165. 

under Justinian law, 167. 

effects of, in modem law, 170. 

Inheritance in abeyance, 277. 

an, considered as a Juristical person, 270. 
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In Jure Cessio, 21$, 216. 

In Jus Vocatio, 94. 

Insolvency, a ground of Infamy, 133. 

Interdicta publica or popularia, 98. 

Interdictum quod vi aut clam, 92. 

Intestate Succession, destroyed by min. cap. dem. 65. 
of Juristical persons, 224. 

Irritum, when a testament becomes, 65. 

Italian Towns, constitution of, during Republic, 241. 
under Empire, ib. 

Jesus Christ, designated at times as proprietor of Church 
property, 197. 

bequests to, how interpreted, ib . 

Judaei, disabilities of, 172. 

Judicial decisions, three kinds of, 69. 

Julia, Lex, 84, 108, 135, 155, 163. 

Junia, Lex, 213. 

Jural Capacity, denied to certain men, 2. 

beginning of, conditioned by birth, 3. 
also by Vitality, 6. 

and by existence of human nature, 7. 
of Son in Paternal Power, 38. 
restriction of, by religion, 172. 

Jural Relations, notion of, explained, 1. 

between Rome and the Italian States, 32. 
of Juristical persons, 178. 

Juristical Persons, general idea of, 176. 

P roperty qualification of, their essential quality, ib . 
ural relations of, 178. 
strict definition of, tb . 
kinds of, 180. 
history of, 183. 
examples of, 184. 
the Fiscus, 202. 

creation and extinction of, 204. 
rights of, 209. 

appertain to, as a Unit, 21 1. 
rights of Ownership of, 212. 
may possess rights of Patronage, 21 3. 

Servitudes belonging to, 215. 
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Juristical Persons may exercise rights of possession, 218. 
obligations of, how regulated, 219. 
to what extent liable for delicts of representatives, ib . 
mav sue and be sued, 220. 
rights of succession of, 223. 
have no heirs, ib . 

patronistic right of intestate succession of, 224. 
testamentary Hereditas of, ib. t 277. 
could not at first acquire legacies, 227. 
but obtained this right subsequently, 228. 
criminal liability of, 231. 

liability of, for Dolus or Culpa of representatives, 236. 
constitution of, how regulated, 241. 
forms of Activity in which, may take part, 251. 
conversion of property of, when allowable, 262. 

Jus Civile, 19, 21, 68. 

Gentium, 19, 21, 22, 27, 29, 52, 68, 114. 

Praediatorum, 184. 

Singulare, 276. 

Justum Matrimonium, 39. 

Killing of Slave, punishable, 25. 

Kossathen, Cottagers, 249. 

Lata Culpa, 131. 

Latina, acquired Civitas by giving birth to three children^. 
Latini, Jural condition of, 30. 

Latinitas, Classical meaning of term, 33. 
abolished by Justinian, ib . 

had been previously extended by Vespasian to Spain, 
34 - 

Latinus, a designation used at times in a purely Juristical 
sense, 33. 

{ ulianus, 27. 

'ibertinus, ib . 

Legacy, of Alimony, 78. 

of a periodical rent-charge, 80. 
to Juristical persons, 227. 
to a Municipium, how interpreted, 229. 
to Emperor, how interpreted, 279. 
to Empress, how interpreted, ib. 

Lenocinium, produced Infamy, 136. 
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Leo, the Emperor, 225, 227, 267. 

Levis Culpa, 132. 

Lex Cornelia, 123. 

Julia, 84, 108, 135, 155* 163. 

Junia, 213. 

Papia Poppaea, 135, 164. 

Vectibulici, 213. 

Libcrtas-fidei-Commissaria, 107. 

Librarii, 188. 

Litis Contestatio, claim arising out of, destroyed by Cap. 
dem., 60. 

converted the actio into a right of property, 98. 



Madmen, compared with Juristical persons, 234. 

Majorianus, the Emperor, 239. 

Majority, will of, of Members in Corporate bodies, 245. 

how constituted, ib. 

power to impose taxes or new statutes in regard to 
dissolution, 259. 

to change substance of Corporate property, 260. 

to effect partition of landed property of Corporation, 
264. 

Manachaeans, 173. 

Mancipii Causa, exercise of political rights suspended 
during, 37. 

efficacy of Marriage recognised during, 54. 

contract concluded during, 62. 

Mancipium, explained, 37. 

Mandatum, similar in character to partnership, 100. 

son may be charged by father with a, 10 1. 

not affected by Cap. dem., ib. 

Manus, position of wife, subject to, 36. 

Marriage, of a Peregrinus, a true matrimonium, but not 
justum, 29. 

could not be contracted by Roman official in the 
Province where he served, 31. 

of son in Paternal Power, 39. 

father may be compelled to consent to, of his children, 
108. 

French and Roman laws as to, of Deported persons, 
contrasted, 116. 

prohibitions of Lex Julia in regard to, 163. 
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Married woman, position of, when in Manus of husband, 36. 
dotal right of, 83. 

Martyr, property bequeathed to, how regulated, 197. 

Maxima Cap. Dam., defined, 46. 
effect of, upon Obligations, 54. 
caused testament to become irritum, 65. 

Media Cap. Dem., examples of, 47. 

influence of, upon Family relations, 52. 

Military Service, acquisitions by filiusfamilias, while on, 42. 

Minima Cap. Dem., $2, 53, 54, 97. 
effect of, upon Obligations, 64, 
annulled Intestate Succession based on Twelve Tables, 
bS- 

effects of, summarised, 66. 

did not affect partnership relations, 99. 

Minor, is wanting in Capacity of Action, 235, 261. 

Missio in possessionem, 221. 

Monstrum, had no Jural Capacity, 7. 

but was reckoned as a child in favour of mother, ib. 

Moral relations, 179. 

Mors Civilis, 52. 

Domat's view, criticised, in. 

Mourning, effect of violation of, 133 and App. VII. 
period of, 1 34. 

not observed when deceased was guilty of certain 
crimes, ib. 

Muliebria passus, 135. 

Municipes, 183, 184, 229. 

fundamental features in constitution of, 243. 

Naturalis obligatio, in case of Slave, 26, 302. 

Master might be bound to Slave by a, ib . 

debt contracted by slave created a, ib. 

in case of Peregrini, 30. 

father may be bound by a, to son in Power, 40. 

praestatio, 84, 85. 

Negotiorum gestio, 101. 

Nunciationes, 268. 

Oath, how taken on behalf of a Corporation, 221. 

Obligatio ex delicto, 237. 
ex re, ib. 
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Obligations, nature of, pf a filiusfamilias, 40. 
of a Slave, 25, 26. 
of a Juristical person, 219. 
arising out of delicts, 237. 
of a filiafamilias, 309. 

Operae, legacy of, explained, 82. 
not annulled by Cap. dsm., 83. 
descendible to Heir, ib. 

Operarum obligatio, 59. 

Operis novi nunciatio, 98. 

Ownerless Slave, subject to no Potestas, 24. 
but still incapable of rights, ib. 

Inheritance, meaning of expression, 270. 

Ownership, in case of Peregrini was only in bonis, 30. 
not annulled by Cap. dbm, 58« 
ex jure quiritium, 84, 85. 
of Juristical persons, 212* 

Pagani, condition of, under Christian Emperors, 172. 
Parochial estates, 198. 

Partition of landed property of Juristical persons, when 
allowable, 26$. 

Partnership defined, 99. 

filiusfamilias may enter into, ib. 

is not cancelled by emancipation of partner, ib. 

liability of filiusfamilias for, dealings, 100. 

Slave, not personally liable for, dealings, ib. 

but his master or employer may be sued pro socio, ib. 

Patria Potestas, 36. 

Jural capacity of child under, 38. 
applicability of, in modem law, 109. 

Patronage, destroyed by Cap. dbm. of Patron or of Freed- 
man, 56, 65. 

does not exist in modem law, no. 

Peace of Westphalia, 174. 

Peasants in German villages, 249. 

Peculium Adventitium, 42. 

Peregrini, who were deemed to be, 28. 

had neither Connubium nor Commercium, ib. 

) i ural capacity of, 29. 

tad no testainenti factio, 123. 
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Peregrinus Libertinus, 27. 

Peijur y, when it produced Infamy, 129. 

Persona, term also applied to a Slave, 24. 

Personal Servitudes, destroyed by min. cap. dem., 6fL 
but not under Just. Law, 1 10. 

Persons, original idea of, 1. 

subject to modifications of Positive Law, 2. 
Juristical Persons, 176. 

Pia Corpora, 194, 230. 

Plaintiff, a Slave could not appear as, 25. 
nor, as a rule, a filiusfamilias, 73. 

Play-Actors, stigmatised as infamous, 136, 156. 

Pontiffs, colleges of, 189. 

Poor, testaments in favour of the, 200. 

Laws, 201. 

Pope, Boniface VIII., 240. 

Innocent IV., 239. 

the, as proprietor of Church property, 197. 

Popular Actions, 97, 98. 

Possessio bonorum, 156. 

Postulate, meaning of term, 140 ( e ). 
who were not allowed to, 141. 

Potestas, Master’s over Slave, 23. 

Ownerless Slave, not subject to, 24. 
of two kinds, 36. 
dominica, tb. 
patria, tb. 

Praedial Servitudes, 216, 280, 282. 

Praetorian Law, 23. 

Succession, independent of Cap. dem., 65. 

Edict concerning Infamy, 140, 141. 

Pre-christian Rome, its condition, 195. 
its cultus, a state cultus, tb. 

Pregnancy of woman, a bar to her execution, to. 

Prince, private property of, 268. 

Polignac’s case, 119. 

Private delicts, what produced Infamy, 129. 
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Procuratoria Exceptio, 162, 163. 

Property, relation, of Juristical persons, 176. 
true nature of, 178. 
private, of Prince, 268 
private, of Emperor, 202, 268. 
private, of Empress, 268. 

Provinces, treated as Juristical Persons, 187. 

Publicac personae, ib . 

Publicum Judicium produced Infamy, 128, 191. 
Pupil, Cap. dem. of, extinguished tutelage of, 57. 



Quasi castrense peculium, 42. 

Querela Inofficiosi, 94, 139, 170. 
nature of, 95. 
real object of action, 96. 
conditions of, 166. 



Religion, restriction of Jural Capacity by, 172. 

Religious Associations, 188. 

Rent-charge, legacy of, could not be acquired by Slave, 80. 
not annulled by Cap. dem., ib . 

Respublica, 184. 
civitatis, ib . 

Restitution, praetorian, against effects of Cap. dem., 61, 
63, 64. 

fidei-Commissarian, 229. 

Roman citizen, when he suffered Magna cap. dem., 120. 
people, legacies to, 228. 

State, 183. 



Sanguinis turbatio, 1 34. 

Scribae, 188. 

Set. Maccdonianum, 63. 

Tertullianum, 4. 

Senators, prohibitions in regard to marriage of, 163. 
Sepulchre, who could sue for desecration to a, 91. 
Services of Religion, defrayed by Roman State, 183. 
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Servitudes, how affected by Cap. dem., 58, 59, 66. 
belonging to Jurist, persons, 215. 
how created, 215, 216. 

Servus Poenae, could acquire a Legacy of Alimony, 79. 

Slaves, general incapacity for Rights of, 22. 

had neither Connubium nor Commercium, 23. 
was bound to acquire everything for benefit of their 
master, ib., 272. 
ownerless, 24. 

term Persona, also applied to, tb. 

E rotected from inhuman treatment, 24, 25. 

iwless condition of, how ameliorated, ib. 
could contract no Civilis obligatio, 25. 
nor appear either as plaintiff or defendant, ib. 
could not hold credits, 26, 302. 
debt due by master to his, created only a naturalis 
obligatio, ib., 305. 

debt contracted by, also only created a naturalis 
OBLIGATIO, 26. 

could not acquire legacy of a rent-charge, 80. 
could enter into partnership transactions, 100. 

and undertake a Mandatum, 10 1. 
liability of, for deposits, 104. 
of punishment, no. 

could belong to the Collegia Tenuiorum, 192. 
could not appear as witnesses in Criminal inquiry 
against master, 212. 

of a Town, could appear as witnesses against Citizens 
of the Town, ib. 
of Inheritance, 274. 

Societas, general term for all Commercial Associations, 189. 
Sodalitates, or Sodalitia, 190, 193. 

Soldier, expulsion of, produced infamy, 129. 
testament of a, 273, 276. 

Son in Paternal Power. See 44 Filiusfamii.ias 

Sovereign Power, sanction of, necessary for creation of 
Juristical persons, 205. 
also, for dissolution afterwards, 207. 

Sponsalia, double, produced Infamy, 134. 

State, sanction of, for creation of Juristical Persons, 205. 
also for their dissolution, 207. 

influence of, generally, in regard to such institu- 
tions, 263. 

sanction of, for appointment of Syndicate, 266. 



Digitized by v^ooQle 




Index. 



399 



Status, of Child born in lawful wedlock, 1 1. 
of illegitimate child, ib. 
of wife, in manu, 36. 
doctrine of triple, discussed, 317. 

Stellionatus, 130. 

Stipulation, action founded on, 87. 
effects of, by filiusfamilias, 106. 
by a Slave, 274. 

Stricti Juris Judicium, 69. 

Succession, intestate, acquired by child at birth, 3. 

opening out during wife's pregnancy, how regulated, 
11. 

when son may compel father to enter upon a, 107. 
rights of, enjoyed by Juristical Persons, 223. 

Suffragium, loss of, essential element of Infamy, 150, 15 1. 

Syndicate, appointment of, 220, 251, 266. 

proper meaning of term in Roman Law, 251 (/). 



Temeritas litigandi, 132. 

Temple, fideicommissum, in favour of the Priest and 
Servitors of a, 279. 

Tertullianum Set. 4. 

Testament, of Father, vitiated by birth of unprovided 
Child, 3. 

Child in Paternal Power, incompetent to execute, 41. 
except as to Castrense peculium, 65. 
when impeachable as inofheiosum, 94. 

Testamentary Hereditas, 
in case of Towns, 224. 

Testamenti factio, of filiusfamilias, 40. 

Peregrini, had no, 123, 274. 

Thibaut, his doctrine in regard to the power of a Majority, 
criticised, 260. 

Towns, could acquire Possession by Slaves and others, 217. 
right of intestate succession, 224. 
of Testamentary Hereditas, ib . 
could acquire bonorum possessio, 226. 
constitution of German, 248. 

could not sell buildings, &c. without sanction of 
Emperor, 267. 
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Trajan, his endowment for poor children, 196. 

permitted Juristical persons to Emancipate their Slaves, 
2I 4- 

Tribes, four city, 157. 

Tutelage, when cancelled by Minima Cap. dem., 56. 

Two-thirds* rule, as applies to Majorities, discussed, 243, 
250. 



Unborn Child, had no Jural Capacity, 9. 

Universitas, ordinata and inbrdinata, 182, 211, 248, 250, 
258, 265. 

common appellation of all Corporations, 194. 
required three members to constitute, 204. 
but may be perpetuated in person of single member, 
205. 

Usucaption, no, without possession, 217. 

Usufructus, under old law, destroyed by Cap. dem., 58. 
but not under Just, law, 59. 
nor when subject to express conditions, 81. 
a non-transmissible right, 68. 

duration of, when belonging to Juristical person, 215. 
Usury, produced Infamy, 130. 

Usus, not applicable to Juristical persons, 216. 

Utiles act iones, 161, 219. 



Vermögen, exact meaning of term, 177 (#). 

Vestal Virgins, 188. 

Viability, doctrine of, in French Code, 299. 

Vici, 186. 

Village Communities in Germany, 249. 

Vindicationis legatum, 228. 

Vindicta, meaning explained, 89. 

what actions were deemed to be, 90. 
emancipatio by, a legis actio, 213. 

Vis privata, 128. 

Vitality, essential, in order to acquire Jural Capacity, 6. 
child must have shown, after separation from mother, ib. 
immaterial by what signs proved, ib . 
duration of, also immaterial, ib . 
general doctrine of, discussed, 284. 
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Widow contracting marriage before expiry of her mourn- 
ing» * 3 1' 

Wife, IN manu, position of, 36. 
of son in Paternal Power, 39. 
dos of, regarded as the property of husband, 84. 
may in certain cases employ actio rei uxokiae in 
her own name, 86. 

this right, was not affected by emancipation, ib. 

Witnesses, persons convicted of certain crimes could not 
appear as, 165. 

Women, not expressly named in Praetorian Edict rcgard- 
inglnfamy, 135, 356. 

marriage with certain, prohibited by Lex Julia, 164. 
Writer Guilds, i 89 . 

Yearly rent-charge, legacy of, 282. 
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